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3Smteb States Court of Appeals 

DISTRICT OP COLUMBIA 


No. 9446 

i 

Harry B. Mitchell, Frances Perkins, Arthur S. Flem¬ 
ming, Individually and as Members of the Civil Service 
Commission, appellants 

i 

v. 

Jack W. Cohen, appellee 


No. 9447 

I 

Harry B. Mitchell, Frances Perkins, Arthur S. Flem¬ 
ming, Individually and as Members of the Civil Service 
Commission, appellants 

v. 

I 

Harry W. Hubickey, appellee 


BRIEF FOR APPELLANTS 


jurisdiction 

Appellee in each case brought suit for an injunction and de¬ 
claratory judgment to establish his claim to preference in federal j 
employment under the Veterans’ Preference Act of 1944, Act 
of June 27,1944, c. 287 (58 Stat. 387), U. S. C., Supp. V, Title 
5, §851 (R. Cl, R. HI). Jurisdiction of the District Court 
was invoked under Section 24(1) of the Judicial Code, Act of 
March 3,1911, c. 231, (36 Stat. 1091), U. S. C., Title28, § 41(1), j 
and Section 305 of Title 11 of the District of Columbia Code. 
The District Court delivered an oral opinion on October 17, 
1946, granting judgment for appellees in both cases (R. C97, R. 
H95). The order granting judgment for appellee in Case No. 

U) 
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9446 was entered on October 25, 1946 (R. C93), and the order 
granting judgment for appellee in Case No. 9447 was entered 
on November 7,1946 (R. H91). Notice of appeal in each case 
was filed November 19, 1946 (R. C100, R. H98). Jurisdiction 
of this Court is invoked under Section 101 of Title 17 of the 
District of Columbia Code. 

STATEMENT OF THE CASE 

The essential facts in these cases are not disputed and are 
substantially identical. They may be briefly summarized as 
follows: 

Appellee in No. 9446 (Jack W. Cohen) was enrolled as a 
temporary member of the United States Coast Guard Reserve 
on April 13, 1944 to serve as a member of the Volunteer Port 
Security Force and was assigned to the Captain of the Port, 
Washington, D. C. He served only on part-time active duty 
and without compensation. He was disenrolled as a temporary 
member of the Reserve on September 5, 1945. During the 
period of his enrollment, he served on active duty on 58 days for 
a total service of 398 hours (App. 14, par. 9). 

Appellee in No. 9447 (Harry W. Hubickey) was enrolled as 
a temporary member of the United States Coast Guard Reserve 
on October 18, 1944 to serve in the Volunteer Port Security 
Force and was assigned to the Captain of the Port, Philadel¬ 
phia, Pennsylvania. He served only on part-time active duty 
and without compensation. He was disenrolled as a temporary 
member of the Reserve on September 30, 1945. During the 
period of his enrollment, he served on active duty on 32 days 
for a total service of 250 hours. 

Appellees in both cases have been denied veterans’ preferences 
by the Civil Service Commission, and, as a result of reductions 
in force, appellee Cohen has been discharged from his civilian 
position with the War Department and appellee Hubickey 
either has been or will be discharged from his civilian position 
with the Navy Department (App. 2, 20). 

Appellees instituted these actions against the appellant mem¬ 
bers of the Civil Service Commission, praying that appellants 
be ordered to classify appellees as preference eligibles, and 
that the Court adjudge and declare that appellees are entitled 
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to preference in federal employment under the Veterans’ Prefr 
erence Act of 1944 (App. 6, 23). 

Appellants in their answers set forth three defenses: (1) 
denying that appellees were entitled to the status of preference 
eligibles, denying that Cohen’s discharge would have occurred 
had he that status, denying knowledge of information as to 
the alleged irreparable damage to Hubickey, and denying the 
assertion of statutory violation and arbitrary action depriving] 
appellees of rights or privileges; (2) that appellees’ part-time 
service as temporary members of the Coast Guard Reserve! 
did not constitute them ex-servicemen who had served on ac¬ 
tive duty in a branch of the armed forces of the United States| 
within the meaning of the Veterans’ Preference Act of 1944; | 
and (3) that the complaint failed to state a claim upon which] 
relief could be granted (App. 10, 24). | 

Appellee Cohen moved for summary judgment, on the 
ground that there was no genuine issue as to any material fact 
(App. 10). Appellee Hubickey moved for a preliminary 
hearing to determine appellants’ third defense, above (App. | 
25). Appellants then filed cross-motions for summary judg¬ 
ment in both cases, with affidavits (App. 12, 25). j 

The cases were heard on these motions, and the Court ren¬ 
dered an oral opinion granting summary judgment for ap¬ 
pellees (App. 31). The Court entered orders, in each case ad¬ 
judging and declaring that appellees are entitled to preference 
in employment under the Veterans’ Preference Act of 1944, and 
ordering appellants to classify appellees as preference eligibles 
and to refrain from taking any action denying them that status 
(App. 32,33). From these orders the appellants appeal (App. 
34, 35)! 

STATUTES INVOLVED 

The statutory provision principally involved is Section 2 of 
the Veterans’ Preference Act of 1944 (58 Stat. 387), U. S. C., ! 
Supp. V, Title 5, § S51, as follows: 

In certification for appointment, in appointment, ip 
reinstatement, in reemployment, and in retention in 
civilian positions in all establishments, agencies, bu- j 
reaus, administrations, projects, and departments of 
the Government, permanent or temporary, and in either 
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(a) the classified civil service; (b) the unclassified civil 
service; (c) any temporary or emergency establishment, 
agency, bureau, administration, project, and depart¬ 
ment created by Acts of Congress or Presidential Execu¬ 
tive order; and (d) the civil service of the District of 
Columbia, preference shall be given to (1) those ex- 
servicemen and women who have served on active duty 
in any branch of the armed forces of the United States 
and have been separated therefrom under honorable 
conditions and who have established the present exist¬ 
ence of a service-connected disability or who are receiv¬ 
ing compensation, disability retirement benefits, or pen¬ 
sion by reason of public laws administered by the Vet¬ 
erans 7 Administration, the War Department or the Navy 
Department; (2) the wives of such service-connected 
disabled ex-servicemen as have themselves been unable 
to qualify for any civil-service appointment; (3) the 
unmarried widows of deceased ex-servicemen who 
served on active duty in any branch of the armed forces 
of the United States during any war, or in any campaign 
or expedition (for which a campaign badge has been 
authorized), and who were separated therefrom under 
honorable conditions; and (4) those ex-servicemen and 
women who have served on active duty in any branch 
of the armed forces of the United States, during any 
war, or in any campaign or expedition (for which a 
campaign badge has been authorized), and have been 
separated therefrom under honorable conditions. 

Other provisions of this and other relevant statutes are, because 
of their length, set out in the appendix hereto at pp. 27-33. 

STATEMENT OF POINTS 

The sole issue presented is whether appellees, as members of 
a branch of the Temporary Coast Guard Reserve known as the 
Volunteer Port Security Force, are entitled to the preference i 
in federal employment granted by the Veterans 7 Preference Act 
of 1944, supra . Appellants contend that the District Court 
erred in holding that appellees come within the terms of that 
Act. 
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SUMMARY OF ARGUMENT 


The question is whether appellees are “ex-servicemen whb 
have served on active duty in any branch of the armed forced 
during any war and have been separated therefrom under honi- 
orable conditions” within the provisions of the ^Veterans’ Pref¬ 
erence Act of 1944. It is granted that appellees served on active 
duty with a branch of the armed forces, for certain limited 
purposes, during the recent war and were separated therefron^i 
under honorable conditions; nonetheless, they are not ex| 
servicemen. “Ex-servicemen” as used in this statute clearfy 
means “veterans”, since the terms are used synonymously 
throughout the Act. Appellees have not acquired the status 
of veterans, for the reasons that, under the terms of their obliH 
gations as members of the Volunteer Port Security Force: (l)j 
they retained their normal civilian employment throughout the 
period of military service; (2) they could not be transferred 
without consent, and were thus enabled to live in their civilian 
homes and maintain their civilian way of life; and {3) they 
remained subject to being drafted under the Selective Service 
and Training Act. Appellees have fewer indicia of veteran’s 
status than many civilians, such as Red Cross workers, who 
admittedly are not veterans. 

The history of veterans’ benefit legislation demonstrates that 
the courts determine what persons are beneficiaries in the light 
of the legislative intent. An examination of the history of the 
Veterans’ Preference Act of 1944 indicates, beyond any doubt, 
that the sponsors of this bill and the Congress intended pref¬ 
erence to be granted only to those who had been forced to 
relinquish their civilian employment by reason of full-time 
duties in the armed forces. Congress intended the Act to aid 
in the rehabilitation and reemployment of veterans whose entire 
civilian livelihood and way of life had been interrupted by the 
war. To grant this preference to appellees would completely 
subvert the purpose of the Act, particularly in view of the fact 
that appellees, by receiving the competitive advantage in em¬ 
ployment granted by the Act, would be foreclosing the oppor¬ 
tunity for employment, based on that preference, from veterans 
whose entire life had been disrupted by the war. 
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Appellees can claim no vested right by reason of letter issued 
on April 4, 1944, by the Civil Service Commission, granting 
veterans’ preference to members of the Volunteer Port Security 
Force, and which was revoked seven months later, on November 
4,1944. An admittedly invalid instruction of the Civil Service 
Commission can vest no rights in appellees, especially in view 
of the fact that this instruction was not in effect at the time 
appellees were separated from the Temporary Coast Guard Re¬ 
serve. A saving clause in the Veterans’ Preference Act will not 
be interpreted to perpetuate an invalid instruction of the Civil 
Service Commission, particularly since Congress intended this 
saving clause to apply to an entirely different situation. Other 
sections of the Veterans’ Preference Act of 1944 direct the Civil 
Service Commission to administer the Act, and, as soon as the 
Commission perceived its instruction to be invalid, it was 
revoked. 

ARGUMENT 

I 

The appellees are not veterans or ex-servicemen within the 
meaning of the Veterans’ Preference Act of 1944 

The issue here presented is whether appellees fall within 
the category of “those ex-servicemen * * * who have 
served on active duty in any branch of the armed forces of the 
United States, during any war * * * and have been 
separated therefrom under honorable conditions” as provided 
in Section 2 (4) of the Veterans’ Preference Act of 1944, supra. 
It is not disputed that appellees served on active duty with a 
branch of the armed forces during the recent war; nor is it 
disputed that they were separated therefrom under honorable 
conditions. The issue is therefore narrowed to whether ap¬ 
pellees are “ex-servicemen” as the word is used in this Act. 
The term is not specifically defined in this statute. It has no 
clear-cut legal significance, per se, when separated from its 
context. When, however, it is read with the Act as a whole, 
its meaning is quite clear. 
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a. The act confers preference only on veterans 

The Veterans’ Preference Act of 1944, as its title indicates, 
deals with veterans. It is an act “to give honorably discharged 
veterans * * * preference in employment * * *”j (58 
Stat. 387, U. S. C., Supp. V, Title 5, § 851, infra, p. 27). This 
was the group covered, and the term “ex-servicemen” is here 
used synonymously with the term “veteran”.- Their identical 
use is amply demonstrated, not only by the title and avowed 
purpose, but by the fact that the terms are used interchange¬ 
ably within the Act itself. Thus, in Section 4 of the Act, in 
providing that credit for experience be granted to those qualify¬ 
ing under Section 2, a person in this category is twice defined 
only as a “veteran” (58 Stat. 388; infra, p. 28). Again] in 
Section 8, these persons are referred to as “veteran eligibles” 
(58 Stat. 389; infra, p. 29). Read in conjunction with its title 
and description, there can be no question that, so far as they 
are used in this Act, “veteran” and “ex-serviceman” are syn¬ 
onymous. The question is thus whether appellees are veterans 
or ex-servicemen, as the terms are used synonymously in this 
Act. ! 

I 

b. The functions performed and obligations assumed by appellees did hot 

give them veterans’ status 

! 

The authority to enroll persons as temporary members pf 
the Coast Guard Reserve was granted to the Commandant lof 
the Coast Guard by Section 207 of the Coast Guard Auxiliary 
and Reserve Act of 1941, as amended, (56 Stat. 329, 990, 102)1; 
U. S. C. Supp. V, Title 14, Sec. 307 et seq.; infra, p. 30), which 
provides, in part: 

The Commandant, * * * is hereby authorized 
to enroll as temporary members of the Reserve, for dutjy 
under such conditions as he may prescribe, including blit 
not limited to part-time and intermittent active dutjy 
with or without pay, and without regard to age, 
* * * such persons (including Government emj- 
ployees without pay other than the compensation ojf 
their civilian positions) who by reason of their special 

728091—47-2 I 
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training and experience are deemed by the Commandant 
to be qualified for such duty, as are citizens of the United 
States or of its Territories or possessions, including the 
Philippine Islands, to define their powers and duties, 
and to confer upon them, appropriate to their qualifica¬ 
tions and experience, the same ranks, grades, and ratings 
as are provided for the personnel of the regular Coast 
Guard Reserve. * * * 

Pursuant to this authority, the Commandant enrolled ap¬ 
proximately 70,000 persons as temporary members of the Re¬ 
serve. The purposes for which they were enrolled, the func¬ 
tions which they performed, and the scope of and the limita¬ 
tions upon their obligations are set forth in the affidavit of 
Captain Chester A. Anderson, USCG, Chief of the Auxiliary 
and Reserve Division of the Coast Guard (App. 12), as follows: 

(a) Some members were enrolled for full-time active duty 
with military pay and allowances. There was very little dis¬ 
tinction between this group and the regular members of the 
Reserve except that duty was generally limited to shore sta¬ 
tions in continental Uinted States or on vessels operating from 
continental shore bases. The Civil Service Commission has 
ruled that members of this group are entitled to preference 
under the Veterans’ Preference Act of 1944 (App. 5). 

(b) Pilots were enrolled as temporaries and put in uniform 
as officers. This was done for military convenience. They 
received no pay or allowances other than for uniforms, and were 
paid by their own companies. 

(c) Similarly, officers of Great Lakes ore-carrying vessels 
were enrolled as temporary officers as a military expedient to 
enable the Coast Guard to perform its functions in the search¬ 
ing and examination of vessels. They received no pay or 
allowances other than for uniforms, but were paid by their 
own companies. 

(d) Civilian guards at plants vital to the war effort were 
enrolled without pay as a security measure. This program 
was discontinued early in 1944. 

(e) Key civilian employees of the Coast Guard were en¬ 
rolled as temporaries but continued to perform the same duties 
as before enrollment. They retained their civilian status and 
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received no pay other than the compensation of their civilian 
positions. 

(f) The largest group of temporary members of the Reserve 
consisted of those enrolled for duty in the Volunteer Port 
Security Force. Appellees’ services were as members of this 
Force. This group consisted of men who for patriotic reasons 
wished to serve a certain amount of time to relieve regular 
Coast Guard personnel in the protection of our ports and waier- 
fronts. The service was purely voluntary and without com¬ 
pensation except for uniform allowances, if twelve hours a 
week were served, and in some case^for food or subsistence 
allowance while on duty. { 

We are here concerned only with group (f) above—the 
Volunteer Port Security Force. The contracts of enrollment, 
pursuant to which appellees were enrolled as temporary mem¬ 
bers of the Reserve to serve in the Volunteer Port Security 
Force, set forth specifically the limitations on their obligations 
for service (App. 7). In determining the status acquired by 
appellees by this service, it is enlightening to make some coiii- 
parisons between certain obligations and rights of members 
of the Volunteer Port Security Force and those of members of 
the armed forces on full-time active duty with pay. | 

1. The military status of appellees, as members of the Vol¬ 
unteer Port Security Force, attached when on active duty, ojr 
en route to or from active duty. During this period they were 
entitled to wear the uniform, and were vested with the authority 
of members of the regular Coast Guard of like rank. (Contract 
of Enrollment, App. 7). In these respects, they were on a 
basis similar to members of the regular Coast Guard Reserve. 

2. The duration of appellees’ tours of active duty was inter-j 
mittent, as directed by competent authority, for a minimum! 
of twelve hours per week. (Ibid, App. 7). In fact, appellees! 
served on active duty a total of 398 hours and 250 hours, re¬ 
spectively. Members of the regular Coast Guard Reserve went 
on active duty for full-time continuous service. 

3. Regular reservists who suffered sickness, disease, disability 
or death in line of duty were entitled to the same benefits ac¬ 
corded to members of the Naval Reserve under the same con- | 
ditions (Sec. 211; 55 Stat. 12; U. S. C., Supp. V, Title 14, § 311; 
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infra, p. 31). These benefits were generally the same as those 
to which members of the regular Navy were entitled. Tem¬ 
porary members of the Reserve, however, were granted an en¬ 
tirely different set of rights or benefits. In the case of physical 
injury or death resulting from physical injury incurred while 
on active duty or in travel to or from such duty, temporaries 
were entitled only to the benefits granted to civilian employees 
of the United States under the United States Employees’ Com¬ 
pensation Act. In order to compute the benefits payable, tem¬ 
poraries, “regardless of pay or pay status” were “deemed to 
have had monthly pay of $150.” (Sec. 212; 58 Stat. 756, 
U. S. C., Supp. V, Title 14, sec. 312; infra, p. 31). In addition, 
in the case of physical injury incurred or sickness or disease 
contracted while on active duty, temporaries were entitled to 
the same hospital treatment as members of the regular Coast 
Guard (Ibid.). No military benefits, other than hospital 
treatment, were accorded temporaries for illness or disease 
contracted while on duty. Regular members of the Reserve 
received retirement benefits. 

4. Appellees were subject to military law while on active 
duty to the same extent as regular Coast Guard personnel 
(U. S. C., Supp. V, Title 14, § 309). Many Civilians serving 
with the armed forces in the field in time of war, within or 
without the United States, are subject to military law (41 Stat. 
787), U. S. C. Title 10, § 1473; Perlstein v. United States, 57 
F. Supp. 123; In re: Berne, 54 F. Supp. 252. 

5. Appellees received no pay for their military services, and 
were permitted to continue their civilian employment while 
enrolled in the temporary Coast Guard Reserve (App. 7). In 
fact, many members of the Volunteer Port Security Force were 
released at their own request, on the ground that this service 
interfered with their civilian employment (App. 14). So far 
as it appears herein, appellees retained their civilian employ¬ 
ment throughout the period of their service in the Volunteer 
Port Security Force. 

6. Appellees were not exempted from registration and lia¬ 
bility for training and service under the Selective Training and 
Service Act (54 Stat. 885; U. S. C., Supp. V, Title 50, App. 
| 302) (App. 7,14). Further, they could be concurrently mem- 
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bers of any regular naval or military reserve, and if ordered 
on active duty therein, would be released forthwith from all 
active duty with the Coast Guard, and their status as temporary 
members of the Reserve terminated (55 Stat. 12; U. S. C., Su£>p. 
V, Title 14, § 308; infra , p. 30). 

7. Appellees, as members of the Volunteer Port Security 
Force, were not subject to transfer without their consent 
(App. 7, 14). They were thus enabled to serve only in their 
home localities, reside in their civilian homes, and maintiiin. 
substantially their civilian way of life. 

8. Upon termination of their service, appellees did not Re¬ 
ceive a certificate of honorable discharge. Instead, they were 
issued a “Certificate of Disenrollment” (App. 8). They may 
not wear the honorable discharge button, which, to the general 
public at least, is the distinguishing mark of the veteran. 

It is appellant’s contention that three of the distinctions 
noted above are alone sufficient to bar appellees from the status 
of veterans within the meaning of the Veterans’ Preference Act 
of 1944: the fact that appellees could retain their civilian em¬ 
ployment, with the attendant competitive advantages result¬ 
ing from the absence of most men of military age; the fajct 
that they remained subject to the draft, indicating that by tjie 
standards of compulsory service they retained a civilian statujs; 
and the fact that they could be transferred only with consent, 
and thus their personal life remained, in the main, undisturbed 
by military service. Appellant submits that appellees have 
fewer indicia of veteran’s status than do many civilians who 
served with the armed forces and who admittedly are not vet¬ 
erans. By way of example are suggested those representatives 
of the American Red Cross who accompanied combat troops 
in the field, and were subject to military law and discipline 
and all of the hazards of war; civilian technicians and repre¬ 
sentatives of other branches of the Federal Government who 
were stationed in combat zones; members of the Civil Air 
Patrol in the United States; and similar categories. It is well 
recognized that all of these civilians gave valuable and patri¬ 
otic services during the war, as, in varying degrees, did many- 
other citizens. Yet Congress, for sound reasons, has not seek 
fit to confer upon them the benefits granted to veterans. 
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An example is the case of those civilian employees of the 
Office of Strategic Services who undertook military duties dur¬ 
ing the recent war. The Office of Strategic Services was estab¬ 
lished, and subsequently placed under the direction of the 
United States Joint Chiefs of Staff, by military orders of the 
President, in his capacity as Commander in Chief of the Army 
and Navy (Order of July 11, 1941; 6 Fed. Reg. 3422; Military 
Order of June 13,1942; 7 Fed. Reg. 4469). The essential mili¬ 
tary functions of the Office of Strategic Services are common 
knowledge. A general description of its operation and organi¬ 
zation are set forth in Cloak and Dagger , by Corey Ford and* 
Alastair MacBain (Random House, 1945) and in Sub Rosa 
by Stewart Alsop and Thomas Braden (Reynal & Hitchcock, 
1946). The Office of Strategic Services employed civilian per¬ 
sonnel along with military personnel, and in many instances, 
they were assigned to the same duties. Officers, military men, 
civilian men and women worked as a team (see Statement of 
Major General William J. Donovan, Director of Office of Stra¬ 
tegic Service, p. vii, Cloak and Dagger, supra). The exploits 
of some of these civilians are well known. They were dropped 
behind the enemy lines and engaged in combat. They were 
subject to military discipline, control and law. At times they 
commanded military personnel, at other times were under the 
command of military personnel. Many were decorated or 
killed in action (by way of example, see Cloak and Dagger, 
supra, pp. 57, 114, 150 et seq.; Sub Rosa, supra, pp. 26, 106, 
199). These individuals were employed under civilian employ¬ 
ment contracts. When their period of employment expired, 
they were given a certificate of honorable service signed by 
General Donovan. They acquired no continuing status as 
veterans, and are granted none of the statutory veterans’ bene¬ 
fits. Yet they certainly served in a military capacity in a 
branch of our armed forces, to at least the extent that appellees 
may be said to have so served. 

Another example of quasi-military service is personnel of 
the Civil Air Patrol who undertook voluntary service under 
the direction of the Secretary of War (Executive Order 9339, 
April 29, 1943; 8 Fed. Reg. 5629). This organization flew 
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missions, as an auxiliary of the Army Air Forces, including 
eighteen months of anti-submarine patnol over the coastal 
shipping lanes off the United States. Over fifty Civil Air 
Patrol personnel have been killed on these missions (functions 
and operations of the Civil Air Patrol are described in War 
Department Memoranda No. 95-44, August 23, 1944 and No. 
95-45, March 23, 1945. Its organization is set forth in Army 
Air Forces Regulation No. 20-18, October 21, 194Q). These 
individuals received no pay for their services, and remained 
subject to the draft. They wore a uniform similar to that of 
the regular Army uniform, except that it bore distinctive! in¬ 
signia. Civil Air Patrol personnel acquired no veterans’ status, 
and are accorded no veterans’ benefits. 

The conduct of the military operations during the recent war 
does not conform to concepts and definitions which were cl^ar- 
cut during the 19th Century. The war was fought by quasi- 
military organizations, by semi-military organizations, and by 
civilians, as well as by the recognized conventional force^ of 
the Army and Navy. It was, of course, primarily fought| by 
combat troops. But it was also fought by civilian employees 
of the OSS, by the members of the Civil Air Patrol, by |the 
women pilots ferrying bombers to England, by representatives 
of the Foreign Economic Administration in combat areas, by 
the Civilian Defense Wardens in the United States, and by 
atomic scientists in Chicago. In this setting the traditional 
meaning of veteran becomes blurred. The question of who is 
a veteran cannot be defined by easy formula. The Court is not 
here petitioned to solve the absolute question, but to .determine 
who is a veteran within the meaning of the Veterans’ Preference 
Act of 1944. In passing veterans’ benefit legislation, the Con¬ 
gress took a realistic view of the problem of granting benefits for 
service during a war when many varied types and degrees of 
military services were performed. It is appellants’ contention 
that this legislation was designed to cover certain specific situa¬ 
tions, and that the scope of the group included in any such 
statute can only be defined in terms of purpose of that statute. 
It is clear that the word “veterans” would otherwise have ho 
defined meaning. 
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c. Whether appellees are “veterans" or “ex-servicemen" within the meaning 
of the Veterans’ Preference Act of 1944 is determined by the purpose 
of the act 

It is axiomatic that words in a statute should be construed to 
effectuate the lawmakers’ intent if reasonably possible. Puerto 
Rico v. The Shell Co., 302 U. S. 253, 258. In interpreting stat¬ 
utes, courts will construe the language so as to give effect to the 
intent of Congress. The principle is set forth in United States 
v. American Trucking Association, 310 U. S. 534, at 543: 

There is, of course, no more persuasive evidence of the 
purpose of a statute than the words by which the legis¬ 
lature undertook to give expression to its wishes. Often 
these words are sufficient in and of themselves to deter¬ 
mine the purpose of the legislation. In such cases we 
have followed their plain meaning. When that meaning 
has led to absurd or futile results, however, this Court 
has looked beyond the words to the purpose of the act. 
Frequently, however, even when the plain meaning did 
not produce absurd results but merely an unreasonable 
one “plainly at variance with the policy of the legisla¬ 
tion as a whole” this Court has followed that purpose, 
rather than the literal words. When aid to construction 
of the meaning of words, as used in the statute, is avail¬ 
able, there certainly can be no “rule of law” which forbids 
its use, however clear the words may appear on “super¬ 
ficial examination.” * * * 

To the same effect is United States v. J Rosenblum Truck Lines, 
315TJ.S. 50,55. 

These principles are particularly applicable to statutes grant¬ 
ing benefits to veterans. Except in those instances when the 
beneficiaries under the statute have been so clearly defined as 
to admit of no dispute, both the state and the federal courts 
have been concerned with the problem of defining those intended 
to be beneficiaries within the terms of such statutes. Since 
the wording of the various veterans’ benefit statutes varied in 
each instance, no precise definition of a “veteran” has been 
established. By way of example, an early New York statute, 
granting preference in employment to veterans of the Civil 
War, elicited the following dictum from the court: 
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There is great doubt whether the law giving a pref¬ 
erence in public employment to veterans was ever in¬ 
tended to cover the case of a member of a militia regi¬ 
ment, temporarily called out for a few days service jin 
the late Rebellion * * * Almost all * # * the 
mili tia regiments were at some period during the war 
called out for temporary service; but nobody ever sup¬ 
posed that thereby they all became veterans by such 
service. People v. Adams (1892), 18 N. Y. Supp. 896, 
at 897. 

Similarly, in holding that an army field clerk was not a soldijsr 
within the meaning of a New Jersey statute requiring employ¬ 
ment preference to be granted to “an honorably discharged sol¬ 
dier, sailor, or marine,” the New Jersey Court of Errors and 
Appeals stated: 

There is some question in our minds as to whether an 
army field clerk is entitled to a discharge at all. There 
is no statutory provision requiring the same, as is triie 
in the case of enlisted men. 39 U. S. Stat. L., p. 66$. 
Only under such provision,’ or one similar thereto, can a 
certificate of discharge be demanded. Cook v. Paxton, 
4 H. & N. (English) 368. We cannot accede to thb 
view of the defendant’s expert that a custom of the serv¬ 
ice of giving some form of discharge to field clerks an<!i 
temporary officers, inaugurated for the first time in this 
war, has acquired the force of military unwritten law. 
See Davis Military L., § 8. * * * Two army field 
clerks were called in the cause and testified to their 
service with tactical divisions in France, which divisions: 
were in combat with the enemy. If this were to be the 
acid test of a soldier, it would have to include, beside 
army field clerks, army nurses, war correspondents] 
civilian employes and the employes of various welfare] 
organizations. All of these are persons serving with 
the armies of the United States in the field, and come 
therefore within the terms of the second article of war.l 
* * * Stephens v. Civil Service Commission, 101 
N. J. L. 192, 198, 199; 127 A. 808, 810, 811. 

728091—47-3 
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Although not authority for an interpretation of the Veterans’ 
Preference Act of 1944, these cases are indicative that, in de¬ 
termining the beneficiaries of such a statute, the courts look 
to its purpose. 

Members of the Volunteer Port Security Force have been 
held to be subject to court martial for acts committed while 
on active duty Brown v. Cain, 56 F. Supp. 56, and qualified 
for citizenship under the provisions of Section 701 of the Na¬ 
tionality Act of 1940, as amended (56 Stat. 182; U. S. C. Supp. 
V, Title 50, App. § 640), which authorizes speedy naturaliza¬ 
tion for resident aliens who “served * * * honorably in 
the military or naval forces of the United States during the 
present war,” Petition of Delgado, 57 F. Supp. 460. Neither 
case, of course, determined whether they are entitled to benefit 
under the Veterans’ Preference Act of 1944. Appellant con¬ 
cedes that,- while on active duty, members of the Volunteer 
Port Security Force were subject to military law, and that they 
served in a branch of the armed forces within the meaning of 
the Nationality Act of 1940. The question here presented is 
whether they are veterans or ex-servicemen under the Vet¬ 
erans’ Preference Act of 1944. It is quite clear that Congress 
could confer accelerated naturalization upon an alien who 
served with the armed forces, and not intend to confer em¬ 
ployment preference solely by reason of limited service apart 
from the sacrifice of job and home life. The question is one of 
Congressional intent with respect to the particular statute in¬ 
volved. This was the principle followed by the court in de¬ 
termining the application of the Nationality Act of 1940, as 
indicated by its comments in another case involving the same 
statute: 

* * * The broad and liberal concept, upon which 
Congress based the bestowal of citizenship upon aliens 
defending this country, must therefore, in my opinion, 
be the background against which the court should ap¬ 
praise the nature of petitioner’s military activities in 
determining the question as to whether he served in the 
military forces of the United States. Extreme technical 
distinctions should not be invoked to defeat the ap¬ 
plication for citizenship of a worthy and distinguished 



Filipino as against a fair and liberal interpretation of 
Congressional intent. Petition oj Augustin, 62 F. Sup^p. 
832, at 835. 

i 

It is submitted that if the same principle of statutory con¬ 
struction is applied in the instant case, the conclusion is in¬ 
evitable that appellees were not intended to be beneficiaries of 
the Veterans , Preference Act of 1944. 

d. Congress did not intend preference to be granted to those who retailed 
civilian employment daring the war 

The history of the Veterans’ Preference Act of 1944 indicates 
the clear intent of Congress to confer preference rights only 
upon those citizens who were forced to relinquish their civilian 
employment because of full-time active duty with the armed 
forces. It was not contemplated, either by the sponsors of tie 
Act, or by the Members of Congress who were members of tie 
Civil Service Committees or wio presented and discussed tie 
Act on the floor of Congress, that this benefit would be granted 
to persons who continued normal civilian employment duriiig 
the war, and thus retained the incidental financial advantages 
and their relative positions in the civilian community. 

The Veterans’ Preference Act of 1944 (Public Law No. 359, 
78th Cong., 2d Sess., June 27, 1944) was introduced in tie 
House of Representatives by Mr. Starnes on February 3, 1944] 1 
as H. R. 4115, “an Act to give honorably discharged veteran^, 
their widows, and the wives of disabled veterans, who them¬ 
selves are not qualified, preference in employment where Fed¬ 
eral funds are disbursed”. 2 The Bill was sponsored, in large 
— 

1 Vol. 90, Cong. Ret\, p. 1233, col. 2. Its companion bill, S. 1762, was intro¬ 
duced in the Senate on March 9, 1944, by Mr. Scrugharn. Vol. 90, Cong. 
Rec., p. 2401. 

3 The Bill was referred to the Committees on Civil Service of both House 
and Senate. Hearings were held before the Senate Committee on May 1^ 
and 23, 1944 (Hearings before the Committee on Civil Service, Senate, oil 
S. 1762 and H. R. 4115, 7Sth Cong., 2d Sess.). The Bill was reported to thp 
House on March 27, 1944 (Vol. 90, Cong. Rec., p. 3156, col. 3; House Report 
No. 12S9, 78th Cong., 2d Sess.), and passed the House on April 17,1944 (Vol. 
90, Cong. Rec., p. 3507, col. 1). The Bill was reported to the Senate Ma|r 
25, 1944 (Senate Report No. 907, 78th Cong., 2d Sess.; Vol. 90, Cong. JRecj, 
p. 4959, col. 2), and passed the Senate, as amended, .Tune 12, 1944 (Vol. 90, 
Cong. Rec., p. 5785, col. 1). It was approved June 27, 1944 (Vol. 90, Cong}. 
Rec., p. 6712). 
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part, by the three major veterans’ organizations. 8 In addition, 
the President, in a letter to the Speaker of-the House, called on 
the House to take action on veterans’ preference legislation, 
and specifically endorsed this Bill. President Roosevelt stated 
in this letter, in part: 

I believe that the Federal Government, functioning 
in its capacity as an employer, should take the lead 
in assuring those who are in the armed services that 
when they return special consideration will be given to 
them in their efforts to obtain employment. It is ab¬ 
solutely impossible to take- millions of our young men 
out of their normal pursuits for the purpose of fighting 
to preserve the Nation, and then expect them to resume 
their normal activities without having any special con¬ 
sideration shown them (House Report No. 1289, supra , 
p. 5). 

The House Report states: 

Private employers and corporations, as well as State, 
county, and municipal governments, have been urged 
through the selective-service law and otherwise to afford 
reemployment to veterans when they leave the armed 
forces. Your committee feels that the Federal Govern¬ 
ment should set the pace, and that this proposal is an 
essential part of the reemployment and rehabilitation 
program (House Report No. 1289, supra, p. 3). 

Similarly, the Senate Report contained the statement: 

The Committee believes that in view of the fact that 
members of the armed forces rapidly are being returned 
to civilian life, the Bill should be enacted without delay 
(Senate Report No. 920, supra , p. 1). 

The above comments indicate the clear understanding of the 
sponsors of this Bill, and of the Members of the House and 

* The American Legion, Veterans of Foreign Wars, and Disabled American 
Veterans. A letter from these organizations endorsing the Bill appears at 
page 7 of Honse Report 1289, supra. Mr. Starnes, who introduced the Bill 
in the House, stated that it “had the complete endorsement of the groups.’' 
Hearings before Committee on Civil Service, Senate, supra, page 8. 
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Senate Committees that considered it, that this legislation was 
concerned with the reemployment and the rehabilitation of 
those citizens who had given up their normal employment and 
disrupted their civilian life as a result of undertaking duties in 
the armed forces that would not permit them to retain their 
civilian status. There is no question that this was also the 
understanding and the intent of Congress in considering and 
passing this legislation. While presenting this Bill to thp 
House, its author, Mr. Starnes, stated: 

However, it is a matter of regret to me that the 
Congress has not heretofore established by law prefer¬ 
ence to veterans in Government employment. This i 
the first step in that direction. We are laying down a 
broad, general policy, and in some instances we are being 
quite specific in this bill in providing preference for 
veterans in Government. The biggest problem in thq 
post-war period is providing jobs for able-bodied 
American citizens who have served in the armed forces^ 
Jobs by which they can support themselves and thehj* 
families; jobs which will permit them to retain their 
self-respect and feel that the country for which they 
have offered their all has not failed them. 

When this war is over and our boys come home thejj 
should not be forced to tramp the streets looking foij 
jobs, nor to live on charity. There should be a job ready 
and waiting in private enterprise or with the Govern-! 
ment, Federal, State, and local, for every American fightx 
ing man when he comes home when victory has beep 
won (Vol. 90, Cong. Rec., p. 3502, col. 3). 


Similarly, Mr. Rees stated: 

Mr. Speaker, I believe there is a consensus of opinion 
and rightly so, that veterans should be given preference 
for jobs in industry and business as well as in Govern¬ 
ment when they are released from the armed forces. In-| 
dustry and business as well as the Government have! 
assured members of the armed forces they shall have thej 
first right to their former jobs just as far as can be donej 
when the war is over. Our Government should lead thej 
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way in the protection of that right (Vol. 90, Cong. Rec., 
p. 3504, col. 1). 

And again, the following exchange is found at page 3504: 

Mr. Cunningham. This guarantees the soldier a job 
after the war is over when the soldier returns who has 
been willing to fight for his country on the fighting front. 

Mr. Rees of Kansas. That is right, as I suggested a 
few moments ago; I think it is generally understood, 
and it has been stated on the floor of the House, that 
veterans ought to have the first chance for jobs when 
they return from the service. I believe we ought to go 
one step further, and let the United States Government 
set the pace in that regard. If the Government does 
not protect these servicemen with respect to getting jobs, 
then we are not in very good shape to ask industry and 
business to give them preference for jobs. 

The above quotations indicate, beyond any question, that the 
purpose of this legislation was to furnish assistance to those 
citizens who had given up their civilian employment and way 
of life, in order that they might have an opportunity to regain 
civilian employment and once again become integrated as a 
part of the civilian community. The repeated references, in 
the above-quoted statements, to “when the soldier returns who 
has been willing to fight for his country on the fighting front,” 
“when they return from the service,” “when this war is over 
and our boys come home” surely leave no possible ground for 
a contention that this Act was intended to confer preference 
on individuals who retained their civilian employment during 
the war, with all of its relative financial advantage and the pos¬ 
sibilities of personal betterment, and who continued to live 
in their civilian homes and to maintain their lives as members of 
the normal civilian community, without having given up their 
freedom of movement to the demands of the armed forces. 
Certainly, in the case of persons who have retained their civilian 
status to this extent, as have the appellees, there exists no prob¬ 
lem of rehabilitation and readjustment in returning to civilian 
life, since they have not left it. It was toward this problem of 
rehabilitation and readjustment that this Act was directed, 
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without doubt. To grant a veteran’s preference to the appellees 
would completely distort and pervert the intention of Congrejss 
and the purpose of this Act. The contest, of course, is not be¬ 
tween members of the Temporary Coast Guard Reserve, who 
have rendered honorable war-time services, limited though they 
may be, and civilians who have rendered no such services. 
The contest is between the members of the Temporary CoaJst 
Guard Reserve and veterans who actually gave up their civilian 
employment and way of life in order to serve the Nation. That 
there are many more such veterans than federal jobs is a mas¬ 
ter of common knowledge. If the appellees are granted this 
preference, they will not be superseding civilians who gave no 
war-time service; they will be superseding veterans whose en¬ 
tire life was interrupted during the war years. 

Such a result would be completely contrary to the intent 
of Congress and the purpose of this legislation, and should 
be avoided if any possible grounds exist for so doing. Ap¬ 
pellant contends that plain and adequate grounds exist for 
reaching the conclusion that the Act excludes this category 
of members of the Temporary Coast Guard Reserve, for the 
reason that the words of the statute do not apply to persons 
in this category, or, in any event, the application is of sufficient 
doubt that the Congressional intent will be deemed controlling. 

Appellant’s view is supported by the fact that there ws[s 
presented to the 79th Congress proposed legislation which 
would specifically confer on members of the Temporary Re¬ 
serve the rights which are here being claimed, as well as othe^r 
benefits to which they are not now entitled. 

H. R. 3S15 (79th Cong., 1st Sess.) provides that temporary 
members of the Reserve who were civilian employees of the 
Coast Guard enrolled without pay other than the compensa¬ 
tion of their civilian position would be entitled to all the rights, 
benefits and privileges extended to regular members of the 
Reserve. Moreover, their civilian compensation would be 
deemed military pay and allowances, and they would be en¬ 
titled to income tax exemptions on such compensation to an 
amount not exceeding that which they would have receive^ 
if they had been receiving pay and allowances in their graded. 

H. R. 3814 (79th Cong., 1st Sess.) would entitle temporary 
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members of the Reserve to a certificate of honorable service or 
an honorable discharge and to the same injury and death bene¬ 
fits as are now accorded to members of the regular Coast Guard. 
In addition, H. R. 3814 specifically provides that any tempo¬ 
rary, who performed six hundred hours of duty shall be given 
a certificate to that effect by the Commandant, “and the Vet¬ 
erans’ Preference Act of 1944 shall be applicable in respect 
of such persons to the same extent as if such duty had been 
performed by such persons as members of the Regular Coast 
Guard.” To the same effect is S. 1465 (79th Cong., 1st Sess.). 

S. 1613 (79th Cong., 1st Sess.) provides that temporaries 
who served six hundred hours as volunteers without remunera¬ 
tion shall be considered veterans of the armed forces for only 
two purposes—(1) Entitlement to wear the World War II Vic¬ 
tory Medal and ribbon and (2) considered as discharged rather 
than disenrolled and entitled to wear the honorable service 
lapel button. S. 1613 specifically states that this limited vet¬ 
eran status “shall not extend to or include any benefits or 
rights other than the above now accruing to veterans of the 
armed services through legislative enactment or administrative 
ruling”. 

The fact that these bills have been introduced indicate an 
understanding, on the part of some members of Congress at 
least, that the claims which appellees are here making are with¬ 
out merit. 

II 

Appellees acquired no vested preference right as a result of 
the temporary ruling of the Civil Service Commission of 
April 4,1944, revoked on November 4,1944 

Appellees cannot claim a preference because, during the pe¬ 
riod when they were enrolled, the Civil Service Commission, 
on April 4, 1944, issued a letter instructing its own Regional 
Directors and Division Chiefs that members of the Temporary 
Reserve were eligible for preference benefits upon honorable 
separation from service (Circular Letter No. 4145; App. 3). 
This instruction was revoked by the Civil Service Commission 
on November 4, 1944 (Departmental Circular No. 508; App. 
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5), when instructions were issued that preference should be 
granted only to those former members of the Temporary Re¬ 
serve who had been on active full-time duty with pay. 

An instruction by the Civil Service Commission to its own 
personnel, which was in effect for seven months, and which tl|te 
Commission itself determined was erroneous, would appear to 
be a thin reed upon which to hang a claim for a vested righjt. 
The Veterans’ Preference Act of 1944 grants benefits only to 
those whose service has terminated, and appellees were diseiji- 
rolled long after this instruction had been revoked by the Civjil 
Service Commission. If appellees are not entitled to a prefer¬ 
ence under the law, they cannot secure one by estoppel. 
Parker Co. v. Commissioner of Internal Revenue, 49 F. (2cl) 
254, 256. As was stated in Stemfeld v. United States, 32 F. 
(2d) 789, at 790: 

The principle of law that estoppel will not lie against 
the United States and that the Government is not re¬ 
sponsible for the laches, unauthorized, or wrongful acts 
of its officers or servants is so elementary and well es¬ 
tablished that citations of authority do not seem neces¬ 
sary. 

Certainly, the Civil Service Commission did not confer any 
right on appellees by the issuance of an invalid instruction. 4 s 
was stated in Manhattan General Equipment Co. v. Commis¬ 
sioner of Internal Revenue, 297 U. S. 129, at 134: 

The power of an administrative officer or board to 
administer a federal statute and to prescribe rules and 
regulations to that end is not the power to make law— 
for no such power can be delegated by Congress—but 
the power to adopt regulations to carry into effect thje 
will of Congress as expressed by the statute. A regul4- 
tion which does not do this, but operates to create a 
rule out of harmony with the statute is a mere nullity. 
Lynch v. Tilden Produce Co., 265 U. S. 315, 320-322; 
Miller v. United States, 294 U. S. 435, 439-440, anjd 
cases cited. And not only must a regulation, in order 
to be valid, be consistent with the statute, but it must 
be reasonable. 
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It is the function of this Court to interpret the law as en¬ 
acted by Congress, and appellees cannot forcelose such inter¬ 
pretation by an assertion that they enrolled as members of the 
Temporary Reserve in reliance on a letter of the Civil Service 
Commission, which was revoked, and which, it is maintained, 
did not properly interpret the law. 

This short-lived instruction of the Civil Service Commission 
conferred no right on appellees under Section 18 of the Vet¬ 
erans’ Preference Act of 1944 (58 Stat. 391; U. S. C. Supp. V, 
Title 5, § 867). Section 18, a saving clause, provides that: 

All Acts and parts of Acts inconsistent with the pro¬ 
visions hereof are hereby modified to conform herewith, 
and this Act shall not be construed to take away from 
any preference eligible any rights heretofore granted to, 
or possessed by, him under any existing law, Executive 
order, civil-service rule or regulation, of any department 
of the Government or officer thereof. 

For the reasons discussed above, it is contended that no 
rights accrued to appellees by reason of Circular Letter No. 
4145. In any event, it is clear that Section 18 does not apply 
to this type of situation. It was inserted to preserve prefer¬ 
ences granted under earlier acts and executive orders to the 
so-called “peacetime veterans,” those who had served in the 
armed forces during the years of peace. The 1944 Act did not 
grant preference to peacetime veterans in the future, and Con¬ 
gress intended to preserve those already granted to this group. 
Section 18, as a saving clause, will be construed in light of the 
intent of Congress, as indicated by its legislative history. 
Knickerbocker Ice Co. v. Stewart, 253 U. S. 149, 161; Ryan 
v. Carter, 93 U. S. 78, 84. It is clear that Congress_ did not 
intend Section 18 to create a right in appellees in this situation. 

House Report No. 1289, supra, issued on March 27, 1944, 
states that the Act— 

* * * eliminates from future preference so-called 
peacetime veterans, but in section 18 there is specific 
provision that the act is not to be construed as taking 
away from any preference eligible any rights heretofore 


granted to, or possessed by, him under any existing law; 
executive order, civil-service rule or regulation, of any 
department of the Government or officer thereof (p. 3)j. 

Senate Report No. 907, supra , issued May 25, 1944, states: 

Ex-servicemen whose only service was performed dur¬ 
ing peacetime would not in the future be entitled to 
preference. By virtue of the provisions of section 18, 
however, peacetime veterans who are already in Govj 
ernment employment, or whose names are carried on 
civil-service registers on the date of enactment of thi^ 
bill, will not lose the preference accorded them under 
existing laws and regulations (p. 2). 

During the discussion of the Bill in the House of Repre¬ 
sentatives on April 17, 1944, Mr. Rees stated: 

* * * the bill * * * continues the law anq 
executive orders that have been in effect for a number 
of years providing for veterans’ preference in govern¬ 
mental employment (90 Cong. Rec. 3504). 

It is thus amply clear that Congress did not contemplate the 
perpetuation of this instruction of the Civil Service Commisj 
sion of April 4, 1944, and certainly did not intend such a result^ 
when considering and enacting Section 18. In fact, under Secj 
tions 11 and 19, Congress authorized the Civil Service Commisj 
sion to administer and enforce the Act. These sections proj 
vide: 

The Civil Service Commission is hereby authorized 
to promulgate appropriate rules and regulations for the 
administration and enforcement of the provisions of 
this Act (58 Stat. 390; U. S. C. Supp. V, Title 5, § 860). 

It shall be the authority and duty of the Civil Service 
Commission in all cases under the classified civil service 
to make and enforce appropriate rules and regulation^ 
to carry into full effect the provisions, intent, and pur-! 
pose of this Act and such Executive orders as may be 
issued pursuant thereto and in furtherance thereof (58 
Stat. 391; U. S. C. Supp. V, Title 5, § 868). 
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In accordance with this directive from Congress, the Civil 
Service Commission revoked its instruction of April 4, 1944, 
when it was perceived that it did not comply with the Act. 

CONCLUSION 

For the foregoing reasons, we submit that the judgment of 
the court below should be reversed. 

Respectfully submitted. 

John F. Sonnett, 

Assistant Attorney General. 

George Morris Fay, 

United States Attorney. 
Attorneys for Appellants. 

Of counsel: 

J. Francis Hayden, 

Special Assistant to the Attorney General. 

Richard E. Guggenheim, 

Ellis Lyons, 

Attorneys , Department of Justice. 



APPENDIX 

78th Congress, 2d Session 
[Chapter 287] 

AN ACT TO GIVE HONORABLY DISCHARGED VETERANS, THEIR WID¬ 
OWS, AND THE WIVES OF DISABLED VETERANS, WHO THEM¬ 
SELVES ARE NOT QUALIFIED, PREFERENCE IN EMPLOYMENT 
WHERE FEDERAL FUNDS ARE DISBURSED 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
this Act may be cited as the “Veterans’ Preference Act of 1944”. 

Sec. 2. In certification for appointment, in appointment, in 
reinstatement, in reemployment, and in retention in civilian 
positions in all establishments, agencies, bureaus, administra¬ 
tions, projects, and departments of the Government, perma¬ 
nent or temporary, and in either (a) the classified civil service; 
(b) the unclassified civil service; (c) any temporary or emer¬ 
gency establishment, agency, bureau, administration, projeci, 
and department created by Acts of Congress or Presidential 
Executive order; and (d) the civil service of the District olf 
Columbia, preference shall be given to (1) those ex-servicemeii 
and women who have served on active duty in any branch <jf 
the armed forces of the United States and have been separated 
therefrom under honorable conditions and who have estab¬ 
lished the present existence of a service-connected disability or 
who are receiving compensation, disability retirement benefit^, 
or pension by reason of public laws administered by the Vet¬ 
erans’ Administration, the War Department or the Navy De¬ 
partment; (2) the wives of such service-connected disable)! 
ex-servicemen as have themselves been unable to qualify for 
any civil-service appointment; (3) the unmarried widows of 
deceased ex-servicemen who served on active duty in ana¬ 
branch of the armed forces of the United States during any war, 

( 27 ) 
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or in any campaign or expedition (for which a campaign badge 
has been authorized), and who were separated therefrom under 
honorable conditions; and (4) those ex-servicemen and women 
who have served on active duty in any branch of the armed 
forces of the United States, during any war, or in any campaign 
or expedition (for which a campaign badge has been author¬ 
ized), and have been separated therefrom under honorable 
conditions. 

Sec. 4. In examinations where experience is an element of 
qualification, time spent in the military or naval service of 
the United States shall be credited in a veteran’s rating where 
his or her actual employment in a similar vocation to that for 
which he or she is examined was interrupted by such military 
or naval service. In all examinations to determine the quali¬ 
fications of a veteran applicant, credit shall be given for all 
valuable experience, including experience gained in religious, 
civic, welfare, service, and organizational activities, regardless 
of whether any compensation was received therefor. 

Sec. 5. In determining qualifications for examination, ap¬ 
pointment, promotion, retention, transfer, or reinstatement, 
with respect to preference eligibles, the Civil Service Com¬ 
mission or other examining agency shall waive requirements 
as to age, height, and weight, provided any such requirement 
is not essential to the performance of the duties of the position 
for which examination is given. The Civil Service Commission 
or other examining agency, after giving due consideration to 
the recommendation of any accredited physician, shall waive 
the physical requirements in the case of any veteran, provided 
such veteran is, in the opinion of the Civil Service Commission, 
or other examining agency physically able to discharge effi¬ 
ciently the duties of the position for which the examination is 
given. No minimum educational requirement will be prescribed 
in any civil-service examination except for such scientific, tech¬ 
nical, or professional positions the duties of which the Civil 
Service Commission decides cannot be performed by a person 
who does not have such education. The Commission shall 
make a part of its public records its reasons for such decision. 
* * * * * 
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Sec. 8 . When, in accordance with civil-service laws and 
rules, a nominating or appointing officer shall request certi¬ 
fication of eligibles for appointment purposes, the Civil Service 
Commission shall certify, from the top of the appropriate reg¬ 
ister of eligibles, a number of names sufficient to permit the 
nominating or appointing officer to consider at least three names 
in connection with each vacancy. The nominating or appoint¬ 
ing officer shall make selection for each vacancy from not more 
than the highest three names available for appointment j on 
such certification, unless objection shall be made, and sustained 
by the Commission, to one or more of the persons certified, for 
any proper and adequate reason, as may be prescribed in the 
rules promulgated by the Civil Service Commission: Provided, 
That an appointing officer who passes over a veteran eligible 
and selects a nonveteran shall file with the Civil Service Com¬ 
mission his reasons in writing for so doing, which shall becojme 
a part of the record of such veteran eligible, and shall be made 
available upon request to the veteran or his designated repre¬ 
sentative; the Civil Service Commission is directed to deter¬ 
mine the sufficiency of such submitted reasons and, if found 
insufficient, shall require such appointing officer to submit more 
detailed information in support thereof; the findings of the 
Civil Service Commission as to the sufficiency or insufficiency 
of such reasons shall be transmited to and considered by such 
appointing officer, and a copy thereof shall be sent to the vet¬ 
eran eligible or to his designated representative upon request 
therefor: Provided , further, That if, upon certification, reasons 
deemed sufficient by the Civil Service Commission for passing 
over his name shall three times have been given by an appoint¬ 
ing officer, certification of his name for appointment may there¬ 
after be discontinued, prior notice of which shall be sent to jlie 
veteran eligible. Whenever in the Postal Service two or more 
substitutes are appointed on the same day, they shall be pro¬ 
moted to the regular force in order in which their names ap¬ 
peared on the civil-service register from which they were orig¬ 
inally appointed, whenever there are substitutes of the required 
sex who are eligible and will accept, unless such vacancies are 
filled by transfer or reinstatement. 
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Sec. 18. All Acts and parts of Acts inconsistent with the 
provisions hereof are hereby modified to conform herewith, and 
this Act shall not be construed to take away from any pref¬ 
erence eligible any rights heretofore granted to, or possessed by, 
him under any existing law, Executive order, civil-service rule 
or regulation, of any department of the Government or officer 
thereof. 

Pertinent Portions of Coast Guard Auxiliary and Reserve 

Act of 1941 (55 Stat. 9, 12) U. S. C., Supp. V, Title 14 

§§ 260, 307, as Amended. 

U. S. C., Supp. V, Title 14: 

§ 307. The Commandant, with the approval of the Secre¬ 
tary of the Treasury or of the Secretary of the Navy, while 
the Coast Guard is operating as a part of the Navy, is hereby 
authorized to enroll as temporary members of the Reserve, for 
duty under such conditions as he may prescribe, including but 
not limited to part-time and intermittent active duty with or 
without pay, and without regard to age, members of the Aux¬ 
iliary, such officers and members of the crew of any motorboat 
or yacht placed at the disposal of the Coast Guard, and such 
persons (including Government employees without pay other 
than compensation of their civilian positions) who by reason 
of their special training and experience are deemed by the 
Commandant to be qualified for such duty, as are citizens 
of the United States or of its Territories or possessions, includ¬ 
ing the Philippine Islands, to define their powers and duties, 
and to confer upon them, appropriate to their qualifications 
and experience, the same ranks, grades, and ratings as are pro¬ 
vided for the personnel of the regular Coast Guard Reserve. 
When performing active duty with pay, as herein authorized, 
temporary members of the Reserve shall be entitled to receive 
the pay and allowances of their respective ranks, grades, or 
ratings, as may be authorized for members of the regular Coast 
Guard. Reserve (Feb. 19, 1941, ch. 8, title II, § 207, 55 Stat. 
12, as amended June 6,1942, ch. 385, § 1 (4), 56 Stat. 329; Oct. 
26,1942, ch. 628,56 Stat. 990; Nov. 23,1942, ch. 639, § 2 (5), 56 
Stat. 1021). 

§ 308. Members of the Reserve, other than temporary mem¬ 
bers as provided for in section 307 hereof, shall receive the same 
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exemption from registration and liability for training and Serv¬ 
ice as members of the Naval Reserve, and no member of the 
Reserve, other than temporary members thereof, shall be a 
member of any other naval or military organization except the 
Auxiliary or the Coast Guard as provided for in section 314 and 
315 of this subchapter: Provided, That temporary members of 
the Reserve who may be members of any other military reserve, 
if ordered to active duty therein, shall be forthwith released 
from all active duty with the Coast Guard, and their status 
as temporary members of the Reserve terminated (Feb k 19, 
1941, ch. 8, title II, § 208, 55 Stat. 12). 

§ 309. All members of the Reserve when employed on active 
duty, or when employed in authorized travel to or from such 
duty, or while wearing a uniform prescribed for the Reserve,/ 
shall be subject to the laws, regulations, and orders foij thf 
government of the Coast Guard: Provided, That discipli^ianf; 
action for an offense committed while subject to the laws, regu¬ 
lations, and orders for the government of the Coast Guard fehall 
not be barred by reason of release from duty status of any j per¬ 
son charged with the commission thereof: Provided further, 
That for the purpose of carrying the provisions of this section 
into effect, members of the Reserve may be retained on ot* re¬ 
turned to a duty status without their consent, but not for a 
longer period of time than may be required for disciplinary 
action (Feb. 19, 1941, ch. 8, title II, § 209, 55 Stat. 12).j 

§ 311. Members of the Reserve, other than temporary mem¬ 
bers thereof, who suffer sickness, disease, disability, or dbath 
in line of duty shall be entitled to the same benefits as aye or 
may hereafter be prescribed by law for members of the Naval 
Reserve who suffer sickness, disease, disability, or death under 
similar conditions (Feb. 19, 1941, ch. 8, title II, § 211, 55 
Stat. 12). 

§ 312. (a) In case of physical injury or death resulting j:rom 
physical injury— 

(1) to any temporary member of the Reserve when 
incurred after February 19, 1941, in line of duty jas a 
member of the Reserve, while on active duty or engaged 
in authorized travel to or from such duty; or 
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(2) to any member of the Auxiliary not on active duty 
as a member of the military or naval forces, when in¬ 
curred after February 19, 1941, while on Coast Guard 
patrol pursuant to the request of competent Coast Guard 
authority, and which would have been incurred in line 
of duty in the active service had he been a member of 
the Reserve acting under competent orders; 

the provisions of sections 751-791 and 793 of title 5, subject to 
the other subsections of this section, shall apply, and such 
sections shall be administered by the United States Employees’ 
Compensation Commission (hereinafter called the Commis¬ 
sion) in the same manner and to the same extent as if such 
person were a civil employee of the United States and were 
injured while in the performance of his duty: Provided, That 
for benefit computation, regardless of pay or pay status, 
such person shall be deemed to have had monthly pay of $150. 

(b) This section shall not apply in any case coming within 
the purview of the workmen’s compensation law of any State, 
Territory, or other jurisdiction because of a concurrent employ¬ 
ment status of such member; and where such member or de¬ 
pendent should be entitled to a benefit under this section and 
also to any concurrent benefit from the United States on account 
of the same disability or death, such member or dependent shall 
elect which benefit he shall receive. 

(c) Whenever a claim is filed with the Commission for bene¬ 
fits because of an alleged injury or death within the purview 
of this section, the Commission shall notify the Commandant 
and he or his designee shall investigate the facts surrounding 
such alleged injury and make certification with respect thereto, 
including certification as to such injured or deceased person’s 
membership in the Reserve or Auxiliary and his military status, 
and whether the injury or death occurred in line of duty or 
while on Coast Guard patrol pursuant to request of competent 
Coast Guard authority. Such certifications shall not excuse the 
making of such reports as are required by sections 751-791 and 
793 of Title 5. 

(d) Notice of injury and any claim for benefits on account of 
disability or death within the purview of this section which 
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occurred prior to September 30,1944, may be received as timely 
filed, if filed within one year from September 30, 1944. 

(e) In case of physical injury incurred, or sickness or dis¬ 
ease contracted (1) by any temporary member of the Reserve 
while performing active Coast Guard service or (2) by any 
member of the Auxiliary not a regular or temporary member of 
the Reserve, while performing active Coast Guard patrol service 
pursuant to request of competent Coast Guard authority, such 
person shall be entitled to receive the same hospital treatment 
as is afforded members of the Regular Coast Guard (Feb. 19, 
1941, ch. 8, til/le II, § 212, 55 Stat. 12; Nov. 23, 1942, ch. 639, 
§ 2 (7), 56 Stat. 1021; Sept. 30,1944, ch. 449, § 1,58 Stat. 756),. 
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United States Court of Appeals 

District of Columbia. 
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No. 9446. 

HARRY B. MITCHELL, FRANCES PERKINS, 
ARTHUR S. FLEMMING, Appellants , 

v. 

I 

JACK W. COHEN, Appellee. 

No. 9447. j 

HARRY B. MITCHELL, FRANCES PERKINS, 
ARTHUR S. FLEMMING, Appellants, 

V. 

HARRY W. IIUBICKEY, Appellee . j 

i 

— 

Appeal from a Judgment of the District Court of the United 
States for the District of Columbia. 


BRIEF FOR APPELLEES. 


STATEMENT OF THE CASE. 

I 

Appellee in each of the two cases here joined for argu¬ 
ment brought an action in the Court below against appel-i 
lants, Harry B. Mitchell, Arthur S. Flemming, and Lucille | 
Foster McMillan (for the latter of whom Frances Perkins j 
has been substituted), the members of the Civil Service| 
Commission, for a judgment declaring appellees to be eli* | 
gible for veterans’ preference under the Veterans’ Prefer- 
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enee Act of 1944, 58 Stat. 387, 5 U. S. C., §851 (Supp. V), 
and for an order requiring appellants to classify them as 
preference eligibles. After answer, appellee Cohen moved 
for summary judgment and appellee Hubickey moved for 
preliminary hearing. Appellants moved for summary judg¬ 
ment in each case. Judgment was entered in both cases for 
appellees. 

In each case appellee enrolled as a temporary member of 
the United States Coast Guard Reserve (Cohen on April 13, 
1944; Hubickey on October 18, 1944) (9, 14; 19, 24)* 
Each served on active duty in the Coast Guard Reserve in 
the Volunteer Port Security Force. Neither was paid and 
each served on intermittent duty (8, 14; 20, 24). Subse- ■ 
quently each was disenrolled under honorable conditions 
from the Coast Guard Reserve (Cohen on September 5, 
1945; Hubickey on September 30, 1945) (8, 14; 19, 24). 
Pursuant to Departmental Circular 508 of November 4, 
1944 issued by the Civil Service Commission each has been 
denied veterans’ preference by appellants. As a result of 
this denial of veterans’ preference, Cohen was discharged 
from Federal employment, and, as of the date when issue 
was joined, Hubicky was about to be. 

: , 

y V- 

_ - oX/ 

STATUTES INVOLVED. ^ / , 

Section 207 of the Coast Guard Auxiliary and Reserve 
Act of 1941 as amended (56 Stat. 329, 990,1021; 14 U. S. C. 

§ 307 [Supp. V], provides: 

“The Commandant, * * * is hereby authorized to en¬ 
roll as temporary members of the Reserve, for duty 
under such conditions as he may prescribe, including 
but not limited to part-time and intermittent active ; 
duty with or without pay, and without regard to age, 

* * * such persons (including Government employees 
without pay other than the compensation of their civil- 

* References herein are to pages of the Joint Appendix unless otherwise 
indicated. 


ian positions) who by reason of their special training 
and experience are deemed by the Commandant to be 
qualified for such duty, as are citizens of the United 
States or of its Territories or possessions, including 
the Philippine Islands, to define their powers and du¬ 
ties, and to confer upon them, appropriate to thefr 
qualifications and experience, the same ranks, grades, 
and ratings as are provided for the personnel of tlje 
regular Coast Guard Reserve. * 


* ft 


The Veterans’ Preference Act of 1944 (58 Stat. 387, |5 
U. S. C. § 851 et seq.) provides: 


“Sec. 2. In certification for appointment, in appoint¬ 
ment, in reinstatement, in reemployment, and in reten¬ 
tion in civilian positions in all establishments, agencies, 
bureaus, administrations, projects, and departments ox 
the Government, permanent or temporary, and in 
either (a) the classified civil service; (b) the unclassi¬ 
fied civil service; . . . preference shall be given tj) 
. . . (4) those ex-servicemen and women who have 
served on active duty in any branch of the armed force:}? 
of the United States, during any war, or in any camf 
paign or expedition (for which a campaign badge has 
been authorized), and have been separated therefronji 
under honorable conditions.” 

I 

i 

“Sec. 18. ... this Act shall not be construed t<j> 

take away from any preference eligible any rights here!- 
tofore granted to, or possessed by, him under any existj- 
ing law, Executive order, civil-service rule or regulaj 
tion, of any department of the Government or offieeif 
thereof.” 


QUESTION PRESENTED. 

I 

Is a man who served as a temporary member of the! 
United States Coast Guard Reserve on active, although 
intermittent and unpaid, duty during World War II, and 
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who has been separated therefrom under honorable condi¬ 
tions eligible for veterans’ preference under the Veterans’ 
Preference Act of 1944? 


SUMMARY OF ARGUMENT. 

There is no dispute as to any fact in these cases, and 
they are properly to be regarded as test cases to determine 
the rights to veterans’ preference of nearly 70,000 men who 
served as temporary members of the Coast Guard Reserve 
during the war on active, intermittent, and unpaid duty, 
who often performed functions of a military nature, some 
of whom were on occasion exposed to combat, and some of 
whom suffered injury or death in line of duty. 

On April 4, 1944, appellant members of the Civil Service 
Commission provided, by Circular Letter No. 4145, that all 
members of the Coast Guard Reserve, including temporary 
reservists, who had performed active duty since February 
19, 1941, and had been honorably separated were entitled 
to veterans’ preference (3, 4). Appellee Cohen enrolled in 
the Coast Guard Reserve on April 13, 1944 (9, 14). On 
June 27,1944, the Veterans’ Preference Act of 1944 became 
law. Section 2 thereof provides that preference “shall be 
given to . . . those ex-servicemen and women who have 
served on active duty in any branch of the armed forces of 
the United States, during any war, or in any campaign or 
expedition (for which a campaign badge has been author¬ 
ized), and have been separated therefrom under honorable 
conditions.” Appellee Hubickey was enrolled on October 
18, 1944 (19, 24). Each appellee subsequently was honor¬ 
ably disen rolled (8,14,19, 24). 

By the plain meaning of Section 2 of the Act, appellees 
are entitled to preference. It is not disputed that they 
served on active duty in a branch of the armed forces dur¬ 
ing a war and that they were separated therefrom under 
honorable conditions. And it is no less clear that they are 
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“ex-servicemen” for a “serviceman” is a man wlio serveis, 
no more and no less, and an “ex-serviceman” is a man wljo 
lias served (here on active duty in any branch of the arme|d 
forces of the United States during any war), but who Ao 
longer serves (here because he has been separated there¬ 
from under honorable conditions). We contend that th|e 
Court below was correct in following the plain meaning 
of the statute. 

A court may disregard the plain meaning of a statutje 
only when the plain meaning reaches an absurd result oi* 
is clearly at variance with the policy of the legislatioij. 
That is not the situation here. Prior to the passage of thp 
Veterans’ Preference Act of 1944 the Civil Service Comj- 
mission had ruled that temporary members of the Coas( 
Guard Reserve such as the appellees were entitled to pref ¬ 
erence, and after the passage of the Veterans’ Preference 
Act of 1944 the Commission for some time continued so tq 
rule. Congress must be deemed to have known of the Com¬ 
mission’s ruling, and of the action of this Court in Hurley 
V. Crawley, 60 App. D. C. 245, 50 F. (2d) 1010, giving a 
broad construction to prior veterans’ preference acts, yet) 
Congress took no action limiting the rights of temporary) 
Coast Guard Reservists such as the appellees. On the con-j 
trary Section 18 of the Veterans’ Preference Act of 1944 
expressly provided that the Act should not be construed to 
take from any preference eligible any rights heretofore 
granted or possessed by him under any existing law, execu¬ 
tive order or Civil Service rule or regulation. The order 
of November 4, 1944, destroying the appellees’ inchoate 
right of preference upon discharge was a violation of this 
legislative command. 
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ARGUMENT. 

I. 

The Plain Meaning of Section 2 of the Veterans’ Preference 
Act of 1944 Extends Preference to Appellees. 

There is no ambiguity in Section 2 of the Veterans’ Pref¬ 
erence Act of 1944. In terms, it provides that: 

4 ‘In certification for appointment, in appointment, in 
reinstatement, in reemployment, and in retention in 
civilian positions in all establishments, agencies, bu¬ 
reaus, administrations, projects, and departments of 
the Government, permanent or temporary, and in 
either (a) the classified civil service; (b) the un¬ 
classified civil service; . . . preference shall be given 
to ... (4) those ex-servicemen and women who have 
served on active duty in any branch of the armed 
forces of the United States during any war, or in any 
campaign or expedition (for which a campaign badge 
has been authorized), and have been separated there¬ 
from under honorable conditions.” 

This section is a command that preference shall be given 

to all persons falling within the class defined. The section 

is not permissive, and no discretion is lodged in any officer 

of the Government to determine which of the members of 

the class shall receive preference. Congress has provided 

that everv member of the class shall be so favored. It re- 
* 

mains, therefore, only to determine whether appellees fall 
within the class. 

There are five factors in determining whether the appel¬ 
lees are entitled to veterans’ preference. The class is com¬ 
prised of persons as to whom five things are true. A man 
(or woman) is within the class if he: 

1. is an ex-serviceman; 

2. served on active duty; 

3. served in a branch of the armed forces of the 
United States; 
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4. served during a war, or in a campaign or expedi¬ 
tion for which a badge has been authorized; and 

5. has been separated under honorable conditions. 

I 

Putting aside for the moment the first factor, there is up 
doubt that the second, third, fourth and fifth factors are 
present in the case of appellees. Although this is con-1 
ceded in appellants’ brief, it may nevertheless be of value 
to consider them briefly as bearing on the question oil 
whether appellees were ex-servicemen. I 

i 

Service on Active Duty: j 

Appellants concede that appellees served on active duty.'j 
Thus, upon disenrollment Jack W. Cohen was furnished 
with a certificate which recites that Jack AV. Cohen, “en¬ 
rolled as a temporary member of the United States Coast 
Guard Reserve, has this day been disenrolled under honor- j 
able conditions after the performance of active duty in the I 
United States Coast Guard ...” (8). 

Some temporary members of the Coast Guard Reserve I 
were subject to combat (memorandum from F. G. Crisp to 
the Acting Secretary of the Navy dated August 22, 1944 
[27]). As of June 20, 1944, 17 temporary members of the 
Coast Guard Reserve had suffered serious injury incurred 
while on duty and 39 members had died on duty or on ac¬ 
count of injuries sustained on duty (House Report 16S6, 
78th Cong., 2nd Sess., accompanying H. R. 3704). Appel¬ 
lees were members, within the Coast Guard Reserve, of an 
organization known as the “Volunteer Port Security 
Force”. The House Report, above cited, at page 5 thereof 
savs that: 

*■ i 

i 

“. . . The duties which the Coast Guard is calling 1 
upon the temporary reservists to perform are fre¬ 
quently hazardous in nature, involving the manning of 
Coast Guard patrol boats on harbor and in-shore pa¬ 
trol, and involving also sentry duty on piers and docks 
of the leading ports of the Nation. These temporary 


8 


reservists average over 40 years in age and are called 
upon to board vessels, walk sentry duty, and man picket 
boats at all hours of the day and night ...” 

Paragraph 4 of the document entitled “Enrollment and 
Active Duty Assignment”, which was given to temporary 
reservists upon enrollment, provides as follows: 

“Your military status as a member of the U. S. Coast 
Guard Reserve shall attach during periods when you 
are actually engaged on active duty or en route to and 
from such duty. In the performance of your duty as a 
temporary member of the United States Coast Guard 
Reserve, you are vested with the same power and 
authority as members of the regular Coast Guard of 
similar rank, grade, or rating. You shall be subject to 
the laws, regulations, and orders for the government of 
the Coast Guard and to disciplinary action for offenses 
committed while subject thereto, in accordance with the 
provisions of Section 209 of the Coast Guard Auxiliary 
and Reserve Act of 1941, as amended.” (7) 

Temporary reservists were enrolled in ranks as high as 
lieutenant commander. While on duty both officers and en¬ 
listed men wore uniforms indistinguishable in any respect 
from uniforms worn by regularly enlisted men or commis¬ 
sioned officers of the United States Coast Guard. When 
the nature of their duty made it appropriate, they were 
armed with regular Coast Guard sidearms and rifles. When 
one of them, in the course of his duty and while under arms, 
shot and killed a rioter, it was held that he was a member 
of the armed forces of the United States subject to court- 
martial and that, since the killing took place in the course 
of his duty, he was immune to civil arrest. Brown v. Cain, 
56 F. Supp. 56 (E. D. Pa. 1944). 

Although in practice temporary members of the Coast 
Guard Reserve who served without pay were ordinarily not 
required to serve full time and did in fact serve intermit¬ 
tently, this was merely by the consent of the Commandant 
of the Coast Guard. In time of war any temporary member 
of the Coast Guard could, while serving on active duty, have 
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been ordered to remain on active duty for the duration pf 
the war (14 U. S. C. §305 [Supp. V]). 

Service in a Branch of the Armed Forces: I 

It is conceded by appellants that appellees served in ja 
branch of the armed forces of the United States. Tlje 
Coast Guard Reserve in which appellees served was createjd 
by the Coast Guard Auxiliary and Reserve Act of 1941, 5|5 
Stat. 9, 14 U. S. C. §260 (Supp. V), and was an integral 
part of the Coast Guard bearing the same relation to thie 
regular Coast Guard that the Naval Reserve bears to the 
regular Navy. In the House Report on the bill (House Re¬ 
port No. 25, 77th Cong., 1st Sess.), it is said at page 5: j 

“Section. 201 creates and establishes a new Coasjt 
Guard Reserve which will be military in character an<jl 
which is modeled after the Naval Reserve as far as ip 
practicable ...” 

i 

The then Commandant of the Coast Guard, Rear Admiral 
Russell R. Waesche, testified in behalf of the bill (IIear{ 
ings on II. R. 562, 77th Cong., 1st Sess., p. 17): 

“. . . The members who are brought in as tempo] 
rary reservists, who are also military in every respect] 
will be brought into the military reserve for duty in aj 
particular locality . . . They will be called to activej 
dutv and have militarv rank and militarv pav and all 
of the authority and responsibility of the regular Coast 
Guard officers, but they will operate only in the particu¬ 
lar loealitv where tliev are enrolled ...” 

*> 

In a memorandum addressed to the Secretary of the Navvi 

• ** % I 

dated April 11, 1944 (15), the Judge Advocate General of| 
the Navy referred to temporary members of the Coast j 
Guard Reserve as being men “who undoubtedly are mem-1 
bers of the armed forces.” 

At several points in their brief, appellants suggest a com¬ 
parison between Red Cross workers and others accompany¬ 
ing troops in the field and temporary members of the Coast 
Guard Reserve. Such argument as to the indicia of a vet- j 
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eran ignores the fact that one either is or is not a member 
of the armed forces. There is no middle ground. Appel¬ 
lees while on active duty either were members of the Naval 
forces of the United States or thev were civilians. This is 
clearly established both by our domestic law and by the 
so-called law’s of w’ar (cf. War Department, Basic Field 
Manual FM 27-10 Rules of Land Warfare, pp. 4, 5). The 
test is membership in the formally organized military force 
of a nation. It is unrelated to participation in fighting or 
in sacrifice. The Russian guerrillas w T ho resisted the Ger¬ 
mans behind the lines w’ere civilians. Marshal Stalin who 
ran the government from Kuibisheff w’as a soldier. Ernie 
Pyle died on Ie Jima as a civilian. General Marshall re¬ 
mained in Washington as a soldier. 

The test in general is whether one is serving in a branch 
of the recognized and organized military establishment and 
is wearing a distinctive uniform or insignia denoting mem¬ 
bership and rank in that establishment. One w’ho is cap¬ 
tured while engaging in hostile acts during a w’ar, w T ho is a 
member of the recognized military establishment and w’ho 
is at the time wearing a uniform or insignia denoting mem¬ 
bership therein is, as a matter of law’, entitled to the safe¬ 
guards surrounding prisoners of w’ar under the terms of the 
Geneva Convention.* One who engages in hostile acts while 
not a part of the recognized military establishment or w r hile 
not wearing the distinctive uniform or insignia may upon 
capture be tried and executed as a guerrilla or unauthorized 
belligerent (Rules of Land Warfare, supra, p. S7). 

Appellants in their brief refer to the stirring deeds of the 
civilian members of the OSS. There is no doubt that these 
civilian men and w’omen, some of whom parachuted behind 
enemv lines, were verv brave. There is also no doubt that 
under the law’s of war as recognized by the United States 
they might have been (and some were) shot upon capture 
by the enemy. On the other hand, it is beyond dispute th?<t 
appellees wdiile they wrere on duty were members of the reg- 


* Geneva Convention of July 27, 1929. Treaty Series No. 846, 47 Stat. 233. 
Treaties etc. between the U. S. and other Powers, 1923-1937, Vol. IV, p. 5224. 
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ular military establishment and were clothed in the recog¬ 
nized uniform and wore the recognized insignia of menji- 
bers of the Coast Guard. Had they been captured (and 
some were exposed to that possibility), this Government 
would have taken the position that they were legitimate 
prisoners of war entitled to the protection which the lawjs 
of war and the Geneva Convention afford. Cf. Memoran¬ 
dum to Acting Secretary of the Navy dated 22 August, 1944, 
paragraph 6(d) (27). 

As has been said, there is no middle ground between mili¬ 
tary and civilian status, although there is a broad middle 
ground between military and civilian activities. Red Cross 
workers, spies, civilian ferry pilots and the like often served 
in theaters of operations while many soldiers served 
throughout the war in the Pentagon. There is nothing tol 
suggest, however, that the familiar distinction between civil 
and military status has broken down. When appellees and 1 
others in the same category patrolled our rivers, harbors,! 
and coasts in Coast Guard craft, heavily armed and dressed 1 , 
in Coast Guard uniforms, possessing the power to command! 
Coast Guardsmen of lesser rank and required by military 1 ] 
law to obey the orders of their superior officers, they were 
in service in a branch of the armed forces. 

Service During a War: 

This too is conceded. Appellee Cohen served in the 
Coast Guard Reserve from April 13, 1944, to September 5,! 
1945, for a total active service of 398 hours (14, 15). Ap- | 
pellee Hubicky was enrolled from October 18, 1944, to Sep- ! 
tember 30,1945 (19, 24). j 

Separation Under Honorable Conditions: I 

This also is conceded. Appellees both received certificates I 
signed in the name of the Commandant of the Coast Guard ! 
certifying as to their disenrollment under honorable condi¬ 
tions (8, 9, 20, 24). 
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Ex-servicemen: 

Appellants thus state the issue as follows: 

“It is not disputed that appellees served on active 
duty with a branch of the armed forces during the re¬ 
cent war; nor is it disputed that they were separated 
therefrom under honorable conditions. The issue is 
therefore narrowed to whether appellees are ‘ex-ser¬ 
vicemen’ as the word is used in this Act.” (brief, p. 6) 

We respectfully submit that the appellees are clearly “ex- 
servicemen.” A “serviceman”, broadly speaking, is a man 
who is in a service, just as a horseman is a man w T ho rides a 
horse. This broad concept of a “serviceman” is, however, 
narrowed in the Act to one who has served “on active duty 
in any branch of the armed forces of the United States dur¬ 
ing any war.” The appellees admittedly qualify under this 
provision. The broad concept of “serviceman” is also lim¬ 
ited by the prefix “ex” and by the final clause which makes 
the word apply only to one who no longer is in a service and 
who has been “separated therefrom under honorable con¬ 
ditions.” The appellees admittedly qualify under these 
limitations also. 

The argument of the appellants is founded on the sub¬ 
stitution of the word “veteran” for “ex-serviceman.” The 
appellants then discuss possible meanings of the word “vet¬ 
eran” and argue that the appellees should not be consid¬ 
ered “veterans”. It is, of course, correct to say that the 
statute is to establish preferences for veterans, but it is 
Section 2 thereof -which states specifically who are entitled 
to preferences. Section 2 thus in effect defines a veteran 
for the purposes of the Act. And Section 2 uses the word 
‘ ‘ ex-serviceman ’ ’. 

It is our contention that men who serve under arms on 
active duty in the Coast Guard, who possess all the powers 
of regularly enrolled members of the Coast Guard of the 
same rank while on duty (including the power of command 
over subordinates), who are sometimes exposed to combat, 
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who are sometimes killed in the line of duty, who have the 
power themselves to kill and yet be immune to civil process, 
who are liable to military discipline, and who are clotjied 
in the uniform and insignia of the United States Cojast 
Guard are clearly “servicemen.” 


i 

The Plain Meaning of the Act Should be Given Effect^ 

Appellants’ attack upon the plain meaning of Sectioq 2 
of the Act is a subtle one. They do not admit the obvious 
meaning of the Act and ask the Court to disregard it in the 
interests of what they contend to be legislative policy. In¬ 
stead they assert an ambiguity where none exists and then 
argue by reference to considerations of policy, analogy, 
and legislative history, as in the more familiar case in which 
a court cannot determine the meaning of a statute merely 
by reading it. To make sure that the plain meaning projb- 
lcm is not overlooked, however, appellants also cite the ftjw 
cases in which the Supreme Court has overlooked the plain 
and unequivocal grammar of a statute. U. S. v. American 
Trucking Association, 310 U. S. 534, 543. U. S. v. Rosen- 
blum Truck Lines, 315 U. S. 50, 55. 

They commence their argument on this point by saying 
that “It is axiomatic that words in a statute should be con¬ 
strued to effectuate the lawmaker’s intent if reasonably 
possible.” We cannot accept this statement completely. 
We would say that it is axiomatic that, where the courts 

have a choice of constructions, a statute will be construed 
• # ^ 
to effectuate what appears to be the legislative intent, and if 

the legislative intent appears clear the courts may even 
strain to find such a choice. These principles, however, aije 
subordinate to what is probably the cardinal and best estab¬ 
lished principle of all statutory construction. That prin¬ 
ciple is that where the language of a statute bears a single 
plain meaning without doubt or ambiguity then that mean- 
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ing should be given effect. In Helvering v. City Bank Com¬ 
pany , 296 U. S. 85 at 89, the Supreme Court said: 

“We are not at liberty to construe language so plain 
as to need no construction or to refer to committee re¬ 
ports where there can be no doubt of the meaning of 
the words used.” 

Thus, if we have persuaded this Court of our contention 
that appellees are within the plain and unambiguous lan¬ 
guage of the statute, that is the end of the case, and appel¬ 
lants need not be heard to speculate concerning legislative 
intent. 

There are, so far as we are aware, only two exceptions 
to the general principle that the plain language precludes 
statutory construction. These two exceptions are contained 
in the opinion in the American Trucking Association case, 
supra. The first is that if the plain meaning leads to an 
absurd or futile result then the court may seek aid in con¬ 
struing the statute. The second is that the court may simi¬ 
larly seek aid in construing a statute if the plain meaning 
produces an unreasonable result “plainly at variance with 
the policy of the legislation as a whole.” We know of no 
authority to the effect that the plain meaning of a statute 
docs not govern except in one of the two above cases. 
Neither exception has any application to the case at bar. 

Plain Meaning Does Not Reach an Absurd Result: 

Appellants cannot seriously contend that to construe the 
statute in accordance with its plain meaning and to give 
appellees preference would accomplish an absurd result. 
The Act under construction became law on June 27, 1944. 
At that time appellants were construing predecessor acts 
as giving preference to temporary members of the Coast 
Guard Reserve, and they construed the present Act of 1944 
as granting preference to all honorably disenrolled tempo¬ 
rary members of the Coast Guard Reserve from June 27, 
1944, until November 4, 1944, on which date they promul¬ 
gated Supplemental Circular Letter No. 508 (5), and super- 


15 


seded Circular Letter No. 4145 of April 4, 1944 (o), which 
granted the preference. During this five month period 
appellants in no wise indicated that they considered the 
plain meaning of the statute absurd or futile, but, on the 
contrary, adopted that meaning. It was only upon receipt 
of a letter from the Acting Secretary of the Navy that tliev 
changed their position. Prior to the receipt of that letter, 
they took precisely the view of the law for which appellees 
now contend. 

On June 27, 1945, appellant Mitchell, in his capacity j\s 
president of the Civil Service Commission, wrote a letter 
to the Speaker of the House of Representatives in which, 
although he sought to justify the Commission’s later posi¬ 
tion of denying preference by relying on a letter from the 
Secretary of the Navy, he nevertheless asserted that it wjjs 
necessary to construe the Act as granting preference prior 
to the receipt of that letter. He said in part : l 

“The entitlement of these Temporary Coast Guar|d 
Reservists to the benefits of the Veterans’ Preference 
Act of 1944, upon honorable discharge, has received 
consideration from time to time. In a letter dated Jan¬ 
uary 10, 1944 the Assistant Commandant of the United 
States Coast Guard advised the Commission that np 
distinction was being made between full time special 
duty and part-time and intermittent duty with or with¬ 
out pay performed by temporary reservists and thajt 
duty performed during the present war by temporary 
members of the Coast Guard Reserve whether full time|, 
part-time, or intermittently, either with or without com r 
pensation of their civilian positions constitutes active 
service as distinguished from training duty. 

“In view of the statement of the Assistant Corn} 
mandant of the United States Coast Guard that all of 
these temporary Coast Guard Reservists perform ac¬ 
tive duty and in view of the provision in Section 2 of 
the Veterans’ Preference Act of 1944 that the prefer¬ 
ence granted by that Act to Veterans shall apply to ex- 
servicemen and women who have served ‘on activcj 
dutv’ in anv branch of the armed forces of the United! 

*■ V 

i This letter is presently contained in the files of the House Committee onj 
Civil Service. 
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States it became necessary for the Commission to hold 
that these temporary Coast Guard Reservists were en¬ 
titled to preference under the Veterans’ Preference 
Act of 1944.” 

Appellant Mitchell then went on to indicate that, follow¬ 
ing receipt of the letter from the Acting Secretary of the 
Navy, the Commission had withdrawn preference from tem¬ 
porary members of the Reserve, except those who served 
full time with pay and at Coast Guard stations or on Coast 
Guard vessels. The letter from the Acting Secretary of the 
Navy, however, is entirely irrelevant, as the Act gives the 
Acting Secretary of the Navy no authority or jurisdiction 
to decide who shall receive preference, as suggested in the 
brief of the American Legion. Every person within the 
statutory definition is entitled to preference without regard 
to the view or desire of particular officials. If appellants, 
as Mr. Mitchell wrote on June 23,1945, felt that “it became 
necessary” to hold that temporary Coast Guard reservists, 
whether or not they received compensation or whether or 
not they served full time, were entitled to preference under 
the Act, they surely cannot now be heard to say that such a 
result is absurd. 

The purpose of Mr. Mitchell’s letter to the Speaker was 
to recommend legislation which would remove from the 
class of those eligible for veterans’ preference former tem¬ 
porary members of the Coast Guard Reserve except those 
who served full time and with pay. The Commission has 
thus asked Congress to amend the Veterans Preference Act 
of 1944 to incorporate the very restrictions which it is pres¬ 
ently administratively reading into the Act. In their brief 
appellants refer to a number of bills which have been intro¬ 
duced in Congress to confer various benefits upon tempo¬ 
rary members of the Coast Guard Reserve including the 
veterans’ preference here sought. The Commission is now 
denying such preference. The introduction of a bill to 
grant it is a reasonable way to correct the situation, and 
certainly does not indicate that the sponsor of the bill 
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"believes that the Commission is correctly construing the 
existing statute. But when we find the Co mm ission request¬ 
ing an amendment to legalize what they are now doing it 
certainly indicates a doubt by the Commission of the valid¬ 
ity of their present position. 

Plain Meaning is not Plainly at Variance with Policy of 
Legislation: 

The second and only other case in which the Supreme 
Court will look beyond the plain meaning of a statute is if 
the result reached by adopting the plain meaning is an 
unreasonable one “plainly at variance with the policy ojf 
the legislation as a whole”. There was nothing unreason¬ 
able about granting preference to a class of men who volun¬ 
tarily and without any promise by the Government of any 
reward or recompense, other than veterans’ preference^ 
subjected themselves to military law and underwent anct 
assumed often arduous and sometimes dangerous dutiei 
vital to the defense of the nation. More particularly, ther^ 
was nothing unreasonable about construing the Act so a0 
to give effect to the representation which the Government 
was making to persons enrolling prior to November 4,1944, 
that, upon honorable separation after the performance of 
active duty, they would be rewarded with such preference. 

Nor can it be said that the plain meaning of the statutej 
is “plainly at variance” with the policy of the legislation! 
as a whole. At the time the legislation was enacted all! 
honorably separated temporary members of the Coast! 
Guard Reserve were being given preference pursuant to 
the Civil Service Commission’s order of April 4,1944. Con¬ 
gress knew that the Commission was classifying all honor-! 
ably separated temporary Coast Guard Reservists as pref¬ 
erence eligibles. They defined the class of persons eligible 
for preference under Section 2 of the Act of 1944 in language 
which in its plain words did not exclude such temporary 
Coast Guard Reservists. By this action Congress must be 
deemed to have intended a continuation of the then exist- 
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ing system of classification. The sequence of events is in¬ 
consistent with any argument that granting such a pref¬ 
erence to appellees is “plainly contrary to the legislative 
intent .’ 7 

Similarly, Congress must be deemed to have been famil¬ 
iar with the judicial constructions of prior acts defining 
preference eligibility. Yet, under the judicial construction 
of prior acts, appellees would be eligible. A problem simi¬ 
lar to that in the case at bar came to this Court in Hurley 
v. Crawley, 60 App. D. C. 245, 50 F. (2d) 1010, (1931). 
There Crawley had been ordered by mail to report for 
induction during World War I and was informed by the 
notice that after the induction date he would be deemed 
to be a soldier. Upon arrival at a camp he was held for a 
number of days after the induction date and was then 
discharged for physical defects without going through any 
formal induction ceremony. Upon being denied veterans’ 
preference, he obtained a writ of mandamus directing the 
Secretary of War, the members of the Civil Service Com¬ 
mission and others to grant him preference. Mr. Justice 
Hitz, in sustaining the mandamus, for this Court, first 
pointed out that Crawley, after he had reported to the camp 
pursuant to a notice of induction and after the induction 
date, was subject to the Articles of War and to discipline 
by court-martial. He then said: 

“Can the military authorities demand and obtain a 
wide and liberal construction of penal provisions, inci¬ 
dentally necessary to the execution of a great purpose, 
and, at the same time, a narrow and exclusive construc¬ 
tion of remedial provisions created by the Congress 
and the President in their mercy? 

“We think not.’ 7 

It is, of course, true that under special and rather excep¬ 
tional circumstances, limited classes of civilians may be 
subject to military law. These, however, are defined with 
precision in the Articles of War and in the Laws for the 
Governing of the Navy. Appellants have made no sug- 
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gestion whatever that appellees fall within these special 
classes and were subject to military law as civilians und^r 
the special provisions of the Articles of War or the Lavfs 
for the Governing of the Navy. Appellees were subject 
to military law, if at all, only as members of the armejd 
forces. And it is clear that they were in fact subject tb 
that law (Paragraph 4, “Enrollment and Active Duty As¬ 
signment’ ’ [7]). j 

In Brown v. Cain, 56 F. Supp. 56 (E. D. Pa. 1944), jp, 
temporary reservist while on duty had shot and killed $ 
rioter who was attempting to avoid arrest. The reservist 
had then been tried and acquitted by court-martial. Foil- 
lowing his acquittal, he was arrested on civil process. Hq 
then sued out a writ of habeas corpus and it was held that 
the killing had taken place in the course of his military 
duties and that he was immune to arrest by the State. 

Although the holding* of Hurley v. Crawley, supra, that} 
the test for eligibility for veterans’ preference is whether 
the claimant went far enough along on his road toward 
membership in the armed forces to become subject to mili¬ 
tary law might not alone be dispositive of the instant case, j 
Congress nevertheless must have known of this judicial ] 
construction, and to construe the Act so as to achieve a 
result consonant with that judicial construction is certainly 
not plainly contrary to the legislative intent. 

In the brief of the appellants, and particularly in the j 
brief of the American Legion, the argument is made that 
the purpose of the Veterans’ Preference Act was not to j 
reward those who had served in a branch of the armed I 
forces but was only to make up for the fact that servicemen 
had been for some time separated from their civilian em- | 
ployment. This argument not only finds no support in the j 
language of Section 2 of the Act, but is in fact inconsistent | 
with part of that section. Thus Section 2 provides a pref- j 
erence for unmarried widows of deceased ex-servicemen, j 
There have been innumerable instances where employed 
wives of servicemen have continued in employment while I 


i 
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the servicemen were away, and many such instances of con¬ 
tinued employment by the Federal Government. Such a 
wife would obtain her ordinary promotions during the time 
that her husband was away. Nevertheless if she becomes 
a widow she is entitled to a further preference by the clear 
language of the statute. 

The final proof that the construction originally placed 
on the Act by the Commission and which was placed on it 
by the court below is not plainly contrary to the legislative 
intent is that in Section 18 of the Act, Congress in terms 
provided that Section 2 of the Act should not be construed 
to remove preference already granted. Section 18 provides 
in part as follows: 

“. . . this Act shall not be construed to take away 
from any preference eligible any rights heretofore 
granted to, or possessed by, him under any existing 
law, Executive order, civil-service rule or regulation, of 
any department of the Government or officer thereof.” 

Congress must be deemed to have known of the Civil Serv¬ 
ice Commission’s ruling of April 4, 1944. In specifically 
forbidding a construction withdrawing preference previ¬ 
ously granted under Civil Service rulings, Congress plainly 
intended to preserve the preference rights of persons 
affected by the ruling of April 4, 1944, including appellees. 
In any event, to construe the Act so as to continue to give 
preference to persons who were eligible for preference 
under a Civil Service Commission ruling in effect on the day 
the Act became law cannot, in view of the prohibition 
against withdrawing preference previously granted, be 
regarded as plainly at variance with the legislative intent. 

Thus, the construction put on the Act by the court below 
and formerly by the Civil Service Commission cannot be 
said to reach an absurd result. It cannot be said to be 
plainly at variance with the policy of the legislation as a 
whole. Thus, this case cannot be brought within that very 
limited and unusual doctrine enunciated in U. S. v. Ameri¬ 
can Trucking Association , 310 U. S. 534, 543. That case 



spells out a very restricted exception to the general capon 
that the plain meaning of a statute governs and since jthe 
case at bar cannot be brought within that exception, jthe 
plain meaning of the statute should be given effect. 


Section 18 of the Act Forbids Appellants to Construe Section 
2 so as to Deny Preference to Appellees. 

j 

Section 18 of the Act provides in part as follows: 

“. . . this Act shall not be construed to take awpy 
from any preference eligible any rights heretofore 
granted to, or possessed by, him under any existing laiw, 
Executive order, civil service rule or regulation, of afiy 
department of the Government or officer thereof.” j 

i 

In the House Report accompanying H. R. 4115 whi^h 
became the Veterans’ Preference Act of 1944 (House Report 
No. 1289, 78th Cong., 2nd Sess.), it is stated: 

“Section 2 defines the group or classes of veterans 
to whom preference is to be granted. It will be noted 
that this included for the first time husbands arid 
widowers of service-connected disabled ex-serviie 
women. It also eliminates from future preference so- 
called peace time veterans, but in Section 18 there 
a specific provision that the Act is not to be construejd 
as taking away from any preference eligible any right 
heretofore granted to, or possessed by, him under an{v 
existing law, executive order, civil service rule or regu¬ 
lation, of any department of the Government or officer 
thereof .’ 9 

On April 13, 1944, when appellee Cohen enrolled as a 
temporary member of the Coast Guard Reserve, he acquire^ 
a right to be classified as a preference eligible provided 
that he should serve on active duty and thereafter be hon¬ 
orably separated. This right arose under the ruling of th^ 
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Civil Service Commission of April 4, 1944, which unques¬ 
tionably provided that temporary members of the Coast 
Guard Reserve who had served on active duty and who had 
been honorably separated should receive veterans’ prefer¬ 
ence. On June 27,1944, the Congress passed a new Act relat¬ 
ing to veterans’ preference and therein specifically forbade 
its construction so as to remove any existing right. The 
Civil Service Commission ruling of April 4,1944, continued 
in effect and on October 18, 1944, appellee Hubickey en¬ 
rolled and thereupon likewise acquired a right under the 
ruling of April 4, 1944, to be classified as a preference 
eligible upon honorable separation following active duty. 

Notwithstanding the express statutory prohibition 
against construction of the Veterans’ Preference Act to take 
away rights under existing orders, the appellants on No¬ 
vember 4,1944, issued Departmental Circular No. 508 with¬ 
drawing veterans’ preference with respect to all claims 
whether already granted, pending or to be filed. 

Appellants’ argument misses the point that appellants 
have done something which Congress in simple, direct terms 
lias forbidden them to do. Appellants first state that the 
Civil Service Commission’s ruling of April 4, 1944, was 
erroneous and that it has been withdrawn, and that it is 
therefore “a thin reed” upon which to rely. But we do 
not rely upon the Civil Service Commission’s ruling as such, 
but upon the statutory provision of Section 18 of the Vet¬ 
erans' Preference Act that it shall not be construed to take 
away any preference theretofore granted by any civil serv¬ 
ice rule. It makes no difference whether the ruling of April 
4, 1944, was merely an internal instruction to employees of 
the Commission, whether it was erroneous or correct, and 
whether or not the Commission sought at a later date to 
withdraw it. The point, of course, is that the ruling did 
create a right to preference, which Congress then provided 
should thereafter not be taken away. 

The Government then argues that appellees cannot estop 
the Commission to withdraw a preference granted pursuant 
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to the ruling of April 4, 1944. But it is not the appellees 
who seek to estop the Commission. It is Congress. No con¬ 
tention need be made that, absent any statutory guide, t)ie 
Commission could not withdraw a preference, even aftgr 
such preference had been held out as an inducement jto 
perform military services. Subsequent withdrawal woul^l, 
of course, amount to a breach of faith and a moral wrong, 
but it need not be here considered whether it would amount 
to a legal w r rong since Congress has in fact here forbidden 
that wrong and has provided for the continuance of prefer¬ 
ence previously extended. 

Appellants’ third argument appears to be that the Conji- 
mission’s ruling of April 4,1944, was erroneous as a matter 
of law and, therefore, void and a mere nullity w T hich in fat^t 
conferred no rights upon appellees. Therefore, they sag, 
the Commission has not withdrawn any rights from them bg 
denying them preference. To state this argument is t|o 
refute it. There is nothing in appellants’ brief which ig 
any way establishes that the ruling of April 4,1944, Circu¬ 
lar Letter 4145, is totally void and there can be no doubt 
that, at least so long as that circular v 7 as in effect, appelleek 
had rights to veterans’ preference. 

The argument here advanced by appellants would make 
the saving provisions of Section 18 entirely meaningless. 
Appellants say that Circular Letter 4145 incorrectly applieq. 
the law and, therefore, created no right for Section 18 1 6 
save. If, however, administrative actions such as Civii 
Service rulings w’hick purport to create rights to preference 
do so in fact only if they correctly apply Section 2, then 
Section 18 is unnecessary since obviously the Act should not) 
be construed as denying preference to persons who were) 
granted preference by Section 2. Patently, Section 18 was| 
intended to save preference rights previously granted to 
persons who might not come within a possible construction 
of Section 2. 

Fourthly, appellants once again invite the Court to ignore 
the plain meaning of congressional language. The Act in 
terms says that no existing right to preference shall be 
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withdrawn. Appellants ignore this and argue that Con¬ 
gress was thinking merely about persons who had acquired 
preference as a result of service in the armed forces prior 
to World War II but after World War I. Conceivably, that 
was what was upmost in the legislators’ minds. Appellees 
do not know. It is submitted, however, that the legislative 
history cited by appellants at pages 29 and 30 of their brief 
does not in any way establish this. In any event, that 
Congress was thinking about peacetime veterans in no wise 
establishes that it was not thinking about others. In fact, 
a fair reading of the legislative history, as well as of the 
language of the Act itself, indicates a congressional intent 
to preserve all existing preference rights, and again there 
is no justification whatever for ignoring the plain and un¬ 
ambiguous language. 

Finally, appellants argue that the Act confers upon the 
Commission the power to make rules and regulations to 
carry out its provisions. This is, of course, true but there 
is no hint in the Act that Congress contemplated leaving 
to the Commission or to any other officer of the administra¬ 
tive branch of the Government the determination of who 
was to receive preference. Instead, Congress defined the 
classes of persons to receive preference benefits with pre¬ 
cision and lodged no discretion in anyone. 

The Congress provided that all former members of the 
armed forces who had served on active duty during the 
war and who had been honorably separated should receive 
veterans’ preference. The Commission ruled on November 
4, 1944, that not all, but only some (those who had served 
full time with pay), should receive this preference. In so 
holding, appellants administratively amended Section 2 of 
the Act and violated Section 18. 


Conclusion. 


i 

The judgment of the District Court should be affirmed. 

Respectfully submitted, 

Gerhard A. Gesell, 

Spencer Gordon, 

Attorneys for 

Covington, Burling, Rublee, 

Acheson & Shorb, 

Washington, D. C. 


Appellees. 
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In the District Court of the United States 
for the District of Columbia 

Civil Action—File No. 34267 

* 

Jack W. Cohen, 7. N. Research Road, Greenbelt, Md4 

PLAINTIFF 


Harry B. Mitchell, 7th and F Streets NW., Washington, 
D. C.; Lucille Foster McMillin, 7th and F Streets 
NW., Washington, D. C.; Arthur S. Fl*emming, 7th and 
F Streets NW., Washington, D. C., defendants 


complaint for injunction and declaratory relief 
(Filed April 12,1946) 

| 

To the Honorable Justices of the District of the United Stages 
for the District of Columbia: 

1. Jurisdiction founded on the existence of a federal ques¬ 
tion. i 

This action involves the Veterans’ Preference Act of 1944, 
58 Stat. 387; U. S. C. Title 5, § 851, as hereinafter more fully 
appears. 

2. Plaintiff is a citizen of the United States, domiciled in 
New York City, New York, and presently residing at 7 Norih 
Research Road, Greenbelt, Maryland. 

3. Defendants are the members of the United States Civjil 
Service Commission, and are sued both in their official anjd 
individual capacity. All of the defendants maintain their 
official residence within the District of Columbia. Defendants 
are charged with responsibility for the administration and 
enforcement of the provisions of the Veterans’ Preference Apt 
of 1944. 

4. Defendants have refused to grant plaintiff the status of 

a preference eligible to which he is lawfully entitled as an ex- 
serviceman under the provisions of Sections 2 and 18 of the 
Veterans’ Preference Act of 1944. I 
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5. Plaintiff served on active duty as a member of the United 
States Coast Guard Reserve (Temporary), a branch of the 
Armed forces of the United States during World War II, and 
was separated therefrom on September 5, 1945, under honor¬ 
able conditions. The United States Coast Guard Reserve 
(Temporary) was created and functioned in accordance with 
the Coast Guard Auxiliary and Reserve Act of 1941, 55 Stat. 
11, U. S. C., Title 14, § 301. Plaintiff enrolled as a member 
of the Coast Guard Reserve (Temporary) on April 13, 1944, 
with the rank of Seaman First Class, at which time he executed 
a form entitled “Temporary Member of the Coast Guard Re¬ 
serve—Enrollment and Active Duty Assignment,” a true copy 
of said form being attached hereto and marked “Plaintiff’s 
Exhibit One.” Plaintiff continued to serve as a member of 
such Reserve on a part-time active duty assignment, without 
compensation, until September 5, 1945, at which time he was 
honorably disenrolled with the rank of Coxswain and presented 
with a “Certificate of Disenrollment,” a true copy of said cer¬ 
tificate being attached hereto and marked “Plaintiff’s Exhibit 
Two.” 

Plaintiff was issued necessary uniform and equipment and 
received food and quarters while on active duty. At all times 
while on active duty, either traveling to or from such duty, or 
when wearing the uniform prescribed, plaintiff was subject to 
to the laws, regulations and orders for the government of the 
Coast Guard and was subject to disciplinary action for any 
offense committed thereunder. 

6. Subsequent to his honorable disenrollment from active 
duty in the United States Coast Guard Reserve (Temporary), 
plaintiff applied, on or about September 25,1945, to the United 
States Civil Service Commission for recognition as a preference 
eligible under the provisions of the Veterans’ Preference Act 
of 1944, in accordance with the regulations and procedures of 
the Civil Service Commission on its prescribed Form 14 entitled 
“Veteran Preference Claim.” Plaintiff was notified by the' 
Civil Service Commission that his claim had been rejected for 

• the reason that his service was in a civilian capacity. A true 
copy of this rejection, Civil Service Form 3593, is attached 
hereto and marked “Plaintiff’s Exhibit Three.” 

7. Plaintiff was discharged from his position as a civilian 
economist, War Department, on October 10,1945, as the result 
of a general reduction in force, notwithstanding his efficiency 
rating of excellent, and is informed and believes that this dis- 
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charge would not have occurred had he had at that time the 
status of a preference eligible. Plaintiff is at present employed 
as an economist with the United Nations Relief and Rehabili¬ 
tation Administration. Upon completion of certain work upon 
which he is now engaged, and prior to the end of the current 
year, he plans to reenter government service. The refusal of 
defendants to grant plaintiff the status of a preference eligible 
adversely and directly affects plaintiff’s opportunities for Em¬ 
ployment in the Government and the job classification for 
which he may be eligible. Plaintiff’s opportunities for tenure, 
advancement and reassignment following any subsequent em¬ 
ployment by the Government will be adversely affected by the 
denial to him of the status of a .preference eligible. Plaintiff 
has pursued whatever administrative remedies are available to 
him in seeking to obtain a determination of his eligibility for 
status -as a preference eligible, and is without other remedy 
than this action in seeking to have his rights in this regard 
determined. 

8. On April 4, 1944, prior to the enactment of the Veterans’ 
Preference Act of 1944, the United States Civil Service Com¬ 
mission issued Circular Letter No. 4145 to Regional Directors 
and Division Chiefs of the Commission, providing as follows: 

C4140-1 

United States Civil Service Commission, 

Washington, D. C., April 4,1944- 

XE:F:S 

Circular Letter No. 4145 
(Manual of Instructions) 

Subject: Veterans’ Preference—United States Coast 
Guard Reserve. 

Regional Directors, and Division Chiefs: j. 

The following information and instructions are for¬ 
warded for your attention and guidance, regarding the 
present active duty status of members, of the United 
States Coast Guard Reserve. 

1. Active duty performed by members of the United 
States Coast Guard Reserve since February 19, 1941 , 
the date of the approval of Public Law 8, 77th Con¬ 
gress, Hie Coast Guard Auxiliary and Reserve Act of 
1941, is considered regular active duty as distinguished 
from training duty. Certificates of discharge from the 
United States Coast Guard Reserve showing (1) apy 

i 


v 
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active duty since February 19, 1941, and (2) honorable 
or satisfactory separation therefrom are acceptable as 
proof for preference and such certificates need not be 
referred to the central office. 

2. Public Law 8, 77th Congress, The Coast Guard 
Auxiliary and Reserve Act of 1941, made provisions for 
the enrollment of persons as temporary reservists. Dur¬ 
ing the present war, active duty performed by the tem¬ 
porary members of the Coast Guard Reserve, whether 
full-time, part-time or intermittently, either with or 
without.pay, including government employees enrolled 
without pay other than the compensation of their civil¬ 
ian positions, constitutes active service as distinguished 
from training duty. Membership in the Coast Guard 
Auxiliary, a nonmilitary organization, does not consti¬ 
tute membership in the armed forces. Many auxilia- 
rists, however, are also enrolled as temporary members 
of the Coast Guard Reserve, and, in such cases, if they 
perform active duty, they are in the armed forces. Pref¬ 
erence benefits are applicable to the temporary reser¬ 
vists who furnish proof of (1) active duty whether full¬ 
time, part-time, etc., and (2) honorable or satisfactory 
separation which may be by'release, discharge or disen- 
rollment. Such cases need not be forwarded to the cen¬ 
tral office unless doubtful in any important particular. 

3. Questions concerning this Circular Letter should 
be referred to the Preference Sub-Unit, Services Sec¬ 
tion, Examination & Personnel Utilization Division. 

By direction of the Commission: 

L. A. Moyer, 
Executive Director . 

9. Sometime in August, 1944, following enactment of the 
Veterans’ Preference Act of 1944, the United States Civil Serv¬ 
ice Commission issued a pamphlet entitled “From Military 
Service to Civil Service, Answers to Questions of Returning 
Servicemen and Servicewomen about Federal Employment,” 
which stated that members of the Coast Guard Reserve (Tem¬ 
porary) who had been discharged under honorable conditions 
were considered members of the armed forces and as such en¬ 
titled to the status of preference eligible. 

10. On November 4, 1944, the United States Civil Service 
Commission issued the following circular: 
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D508-1 

United States Civil Service Commission, 

Washington, D. C., November 4,1944* 

XE:HAP:jkds 

Departmental Circular No. 508 

Subject: Status of Members of the U. S. Coast Guard 

Reserve (Temporary) with Regard to Veteran Prefer¬ 
ence. 

To Heads of Departments and Independent Establish¬ 
ments: 

Members of the Coast Guard Reserve (Temporary) 
have been enrolled according to the following classifies 
tions: 

(a) For active full-time duty with pay and allowances 
at shore stations or on Coast Guard vessels. 

(b) For part-time or intermittent duty without pay 
and allowances other than for uniforms. 

(c) Pilots without pay and allowances other than |for 
uniforms. 

(d) Officers of Great Lakes vessels without pay 
allowances other than for uniforms. 

(e) Coast Guard police without pay and allowances. 

(f) Civil-service employees of the Coast Guard with¬ 
out pay other than compensation of their civilian posi¬ 
tions. 

The Acting Secretary of the Navy has advised fhe 
Commission that only those members of the Coast 
Guard Reserve (Temporary) falling in classification 
(a) above should be considered as naval veterans upon 
discharge. 

In view of the ruling of the Acting Secretary of the 
Navy, service in the Goast Guard Reserve (Temporary) 
may be used as a basis for the granting of veteran prefer¬ 
ence under the Veterans’ Preference Act of 1944 onty if 
such service was in classification (a), above, and other 
conditions necessary to the granting of veteran prefer¬ 
ence are present. 

The provisions of this circular are effective with 
spect to preference claims which have been granted, to 
pending claims, and to future claims. 

Questions concerning this circular may be addressed 
to the Civil Service Representative assigned to the 
Agency’s Washington or field offices, or to the Examin¬ 
ing and Personnel Utilization Division, Preference Sub- 
Unit, telephone extension 457 (Commisson’s Central 
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Office), or to the appropriate regional or branch regional 
office of the Commission. 

By direction of the Commission: 

Very respectfully, 

L. A. Moyer, 

Executive Director and Chief Examiner. 

11. Defendants are without legal authority or discretion to 
make or enforce any rule or regulation which denies to plain¬ 
tiff the status of a preference eligible.under the Veterans’ Pref¬ 
erence Act of 1944. Defendants have acted contrary to the 
express terms and requirements of that Act in denying plain¬ 
tiff such status. The action of the defendants in this regard 
is wholly arbitrary and discriminatory, depriving plaintiff of 
the rights and privileges conferred upon him by such Act to 
his immediate and continuing detriment. 

Wherefore plaintiff demands-judgment as follows: 

1. That this court order defendants to classify plaintiff as a 
preference eligible under the Veterans’ Preference Act of 1944, 
and thereafter to refrain from taking any action which will deny 
plaintiff such status. 

2. That this court adjudge and declare that plaintiff, as a 
member of the United States Coast Guard Reserve (Tempo¬ 
rary) who served during World War II and was separated 
therefrom under honorable conditions, is entitled to the status 
of a preference eligible under the provisions of the Veterans’ 
Preference Act of 1944. 

3. That plaintiff recover his costs. 

4. That plaintiff have such other and further relief as is just. 

Gerhard A. Gesell, 

Attorney for Plaintiff: Covington, Burling, Rublee, 
Acheson & Shorb, 701 Union Trust Building, Wash¬ 
ington, D. C. 

* * 


* 
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Plaintiff’s Exhibit One 


TEMPORARY MEMBER OF COAST GUARD RESERVE 

BMOUMfXT AMD ACTIVE DUTY atSWNPEEMT 

MMlWMl 

rmom omcs or DtmrtcT coast ouakd omciti 

• 

naval Dirnvicr CITY 

l 

I 


TOt 

HANK OR AAT1NO 


1. In accordance with the provision* of the Const Guard Auxiliary and Reserve for the government of the Coast Guard and to dlsciplinar 

Act of 1941. aa amandad. and Coast Guard Ratarva Regulations as amandad. committed while subject thereto. In accordance with tha 

and subject to your acceptance and execution of the prescribed oath of office or 209 of the Coast Guard Auxiliary and Reserve Act of 1941 

oath of allegiance, you are hereby enrolled as a temporary member of the 

United States Coast Guard Reserve, with the rank or rating Indicated above. *■ You w *'* l#rv# w, thout pay and allowances (other t 

USCGR. class T. from date of oath. their civilian positions In the case Of Government employ 

travel and subsistence allowances as may be specifically 

2. The period of your enrollment shall be for the duration of the war upon uniform allowances of: 

the completion of which you will be dlsenrolled unless the period Of your enroll. 

ment Is sooner terminated by Coast Guard authority. 

y action for offensea 
provisions of-Section 
. as amended. 

hen compensation of 
eea), except (1) such 
r authorized and (2) 

J. You will perform such duties as may be prescribed from time to time by 

Coaat Cu 4 rtf .uthcfIty In th. clu.mc.tlon en«k«) frtiow : #. You ar. nol by r».«on of .itroiiRteAt a. a temporary mambw of tha Raterv* 

exempt from reclstratlon and liability for training and eervlpe under the Selective 

1. □ Auxiliary members enrolled In class T. Training and Service Act. 

I. □ Volunttef Port Socurtty Forca. 7 . Y oo will ba aMltted to tho followln* baiwflta ant) jjrlyltecte only: (a) In ' 

V n roroiLwf tor mn.r .niunteu out. n.m.iv *>• cau of phytlcal Injury in lino of duty white parformlna aotlva Coart Guard 

service, or death at a result of such physical Injury, the benefits prescribed by 

4. Q Pilots. lew for civil employees of the United States, as administered by the United 

5. □ Coast Guard Civil Service Employees. States Employees' Compensation Commission, to tho extent that the seme may 

be applicable. <b) In the Case of sickness or disease contacted while per. 

& D Officers of Great Lakes Vessels. forming active duty, the same hospital (including medical, {but excluding dental) 

You ar. authoriiad to w«r th. pitted uniform on,, white on actlv. duty V T 

and white an route to and from auch duty. M.mtmr. In daaalflctlon. i. bawfH. and prlulte«aa a. m.yj» rp«mcai,, author rad rrombm .,0 . m. for 

and J will b. on act Ira duty only a. dlmcted by eompotent authority for a "•"<«-« of tha R.aarv. or cla.dfleatlon. tnoteof by law or 

minimum of 12 hours per week. They will not be subject to transfer without r ** u * °°*’ | 

tttelr content. Mambor. In clai.lflcartoA. 4 and 5 will b. on actlv. duty and s. You ar. haraby ordated. upon accoptanct of thl. onnillmont and oncudon 

aubjaet to call at all tlmaa. Mombar. In clairlftcatlon 6 will b# on actlvo duty of th. pmacrlbad oath, to commane. actlva duty at: | 

only during the open season of navigation on the Great Lakes. 

4. Your military status as a member of tho U. S. Coest Guard Reservo shall 

attach during periods wnen you ar# actually engaged on ecrive duty or on route 
to and from such duty. In the performance of your duty as a temporary Ir 

member of the United States Coast Guard Reserve, you are vested with the 
tame power and authority as members of the regular Coast Guard of similar 
rank, grade, or rating. You shall be subject to th# laws, regulations, and orders 

i eooordance with the above terms and conditions, effect 

jve 

i 



ACCEPTED OATC 

ENROLLING OFFICIAL (Bf PinOwit of Ott CwteM 


oath or omcc <r#r oiw»)« 

1. 

1 . .do aolamnlv twnar ti 

against all enemies, foreign and domestic; that 1 will bear true faith and allegiance to t 
purpose of evasion; and that 1 will well and faithfully discharge the duties of the office o 
(or affirm) that 1 will us# my best endeavors to prevent and detect frauds agslnst the la' 

x affirm) that 1 will support and defend the Constitution 
he seme; that 1 take this obligation freely, without any r 
n which 1 am about to enter. SO HELP ME GOO. Ar 
ws of the United States Imposing duties upon Imports. ! 

of the United States 
nentat reservation Of 

1 do further swear 

HELP ME GOO. 

C Signature end tilU) 

UNITED STATE. COAST GUARD RESERVE 0 


•ATM or ALLEGIANCE laMN Mao» 


1. .do solemnly swear ( 

America, and that 1 will serve them honestly against all their enemies whomsoever; and th 
Of the officers appointed over me. according to thejaws and regulations for the govemn 

(or affirm) that t will bear true faith and allegiance to 
at 1 will obey the orders of the President of the United Si 
sent of the United States Coast Guard. 

the United States of 
tats*. and the orders 

1 

(SfCTtetur* ..4 MU.) 

UNITED STATES COAST QUA AO XOCWt (TVmpePff) 
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Plaintiff's Exhibit Two (Front Page) 
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Plaintiff’s Exhibit Two (Back Page) 
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ANSWER 

(Filed June 25,1946) 

For answer to the complaint filed in this cause defendants 
state as follows: 

FIRST DEFENSE 

1. Defendants admit the allegations of paragraphs 1, 2, 3, 
5,6,8,9, and 10 of the complaint. 

2. Answering paragraph 4 of the complaint defendants admit 
that plaintiff was denied the status of a preference eligible, but 
javer that he was not entitled to such status under the provi¬ 
sions of the Veterans’ Preference Act of 1944. 

3. Answering paragraph 7 of the complaint, defendants admit 
the allegations thereof, except that they deny that plaintiff’s 
discharge would not have occurred had he had at that time the 
status of a preference eligible, and except that defendants are 
without knowledge or information sufficient to form a belief 
concerning plaintiff’s present employment with the United Na¬ 
tions Relief and Rehabilitation Administration and concern¬ 
ing plaintiff’s plans to return to the Government service. 

4. Defendants deny the allegations of paragraph 11 of the 
complaint. 

SECOND DEFENSE 

• 5. Plaintiff’s part-time service as a temporary member of the 
Coast Guard Reserve did not constitute him an ex-serviceman 
who had served on active duty in a branch of the armed forces 
of the United States within the meaning of Section 2 of the 
Veterans’ Preference Act of 1944. 

THIRD DEFENSE 

6. The complaint fails to state a claim upon which relief can 
■ be granted. 

Wherefore, defendants pray that the Complaint be dismissed 
and for such other and further relief to which they may be 
entitled. 

MOTION FOR SUMMARY JUDGMENT 
(Filed September 9,1946) 

Plaintiff moves the court as follows: 

1. That it enter, pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, a summary judgment in plaintiff’s favor 
for the relief demanded in the complaint, on the ground that 
there is no genuine issue as to any material fact and that the 
plaintiff is entitled to a judgment as a matter of law; or, in 
the alternative, 
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2. If summary judgment is not rendered in plaintiff’s faVor 
upon the whole case or for all the relief asked and a trial is 
necessary, that the court, at the hearing on the motion, by 
examining the pleadings and the evidence before it and by 
interrogating counsel, ascertain what material facts exist with¬ 
out substantial controversy and what material facts are ac¬ 
tually and in good faith controverted, and thereupon making 
an order specifying the facts that appear without substantial 
controversy and directing such further proceedings in tjhe 
action as are just. 

This motion is based upon: 

(a) The pleadings on file in this action. 

(b) The affidavit of plaintiff annexed hereto as Exhibit A.. 

(S) Wm. Merrick Parker, 

Attorney for Plaintiff, 

701 Union Trust Building, Washington, D. C.\ 


AFFIDAVIT 

City of Washington, 

District of Columbia, ss: 

Jack W. Cohen, being sworn deposes and says that prior to 
October 10, 1945, he was employed as a civilian economist by 
the United States War Department an4 that on October 10, 
1945, he was discharged as the result of a general reduction 
in force. Deponent further says that his efficiency rating at 
the time of his said discharge was that of excellent, and that 
he was informed by his superiors and others and he himself 
believes that he would not have been discharged at that time 
had he been given the status of a preference eligible. 

Deponent further says that it is his present desire and in¬ 
tention to reenter the service of the United States Govern¬ 
ment and that the refusal by defendants to grant deponent 
the status of a preference eligible adversely and directly affects 
plaintiff’s opportunity for employment in the Government 
and the job classification for which he may be eligible, as well 
as his opportunity for tenure, advancement, and reassignment 
in Government service. 

Deponent says that for these reasons the refusal by the 
defendants to grant him the status of a preference eligible to 
which he is entitled by law has caused and will in the future 
cause deponent irreparable injury. 

(S) Jack W. Cohen. 
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Subscribed and sworn to before me this 9th day of Septem¬ 
ber, 1946. 

(S) Helen Hymawitz, 

Notary Public. 

My commission expires Nov. 8, 1948. 

***** 

MOTION OF DEFENDANTS FOR SUMMARY JUDGMENT, NOTICE OF 

MOTION, AND AFFIDAVITS 

(Filed September 27,1946) 

The defendants, upon the pleadings herein, and upon the 
annexed affidavits, respectfully move the Court for summary 
judgment in favor of the defendants on the ground that there 
are no genuine issues as to any material fact and defendants 
are entitled to such judgment as a matter of law. 

(S) John F. Sonnett, 

Assistant Attorney General, 

(S) Edward M. Curran, 

United States Attorney, 

Attorneys for the Defendants. 

* * • * * * 

• AFFIDAVIT 

Chester A. Anderson, Captain, United States Coast Guard, 
being first duly sworn, deposes and says: 

1. That he is Chief, Reserve and Auxiliary Division, United 
States Coast Guard, of which the Temporary Reserve Section 
is a part. That in his capacity as Chief, Reserve and Auxiliary 
Division, United States Coast Guard, he has personal and 
official knowledge of the facts stated herein, excepting those 
stated upon information and belief, and as to facts so stated 
he verily believes them to be true. 

2. That, pursuant to the authority set forth in Section 207 
of the Coast Guard Auxiliary and Reserve Act of 1941, as 
amended (14 USC Sec. 307), the Commandant, United States 
Coast Guard, undertook to enroll as temporary members of 
the Coast Guard Reserve approximately 70,000 persons for 
such duty as was prescribed in the various contracts of enroll¬ 
ment. 

3. That, generally, persons who were enrolled as temporary 
members of the Coast Guard Reserve served in one of the fol¬ 
lowing six classifications: 

(a) For active full-time duty with military pay and allow¬ 
ances. 
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(b) For part-time or intermittent duty without pay 
allowances other than for uniforms. 

(c) . Pilots without pay and allowances other than for Uni¬ 
forms but paid by their own companies. 

(d) Officers of Great Lakes vessels without pay and allow¬ 
ances other than for uniforms but paid by their own companies. 

(e) Coast Guard police without pay and allowances. 

(f) Civil Service employees of the Coast Guard enrolled 
for full-time active duty without pay other than compensation 
of their civilian positions. 

4. That the description of the said six classifications is as 
follows: 

(a) Very little, if any, distinction was made between this 
group and regular members of the Reserve of similar ranks 
or ratings with the exception that the former were generally 
limited in the performance of duty to shore stations within 
the continental limits of the United States and on vessels oper¬ 
ating from continental shore bases. 

(b) This constitutes that large group of men who for pa¬ 
triotic reason wished to serve a certain amount of time to 
relieve regular Coast Guard personnel in the protection of ojur 
ports and waterfronts and the patrol of these waterfronts. 
Their service was purely voluntary and their only compensa¬ 
tion was a uniform allowance if they consistently served twelve 
hours a week. This was known as the Volunteer Port Securiiy 
Force, of which plaintiff was a member. 

(c) Pilots throughout the country were enrolled and put 
in uniforms in officer rank as far as possible comparable to 
their position of authority as pilots. This was done for military 
convenience to make it possible to exercise a certain amount 
of military control over these men in time of war and to clothe 
them in some military authority. 

(d) Ore-carrying vessels going through the Soo Locks were 
in the minds of many a likely field for sabotage. The exam¬ 
ination and search of vessels was a duty ordinarily devolving 
upon the Coast Guard but the enormity of the job and lack 
of personnel made it expedient to commission officers of these 
vessels, again as military convenience, so that they could makje 
the examinations and enjoy the authority which the uniform 
would give them, as well as the military control over them 
which the Coast Guard would then have. 

(e) The protection of plants vital to the war effort made i|t 
necessary for the Army and Navy, whose responsibility for 
the protection of these plants it was, to militarize the civilian 
guards at these plants. The Army used the Auxiliary military 
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police but the Navy turned to the Coast Guard for enrollment 
of those men as temporary members of the Reserve, the ob¬ 
jective being the added authority by a member of the military 
forces and military control in emergencies. The legal status 
' of these men was never determined to the point where they 
actually had the authority hoped for, and the Navy abandoned 
the program upon the advice of Congress, in February 1944. 

(f) It was decided as a matter of administrative policy to 
enroll as temporary members of the Reserve a number of Coast 
Guard civilian key employees, both here at Headquarters and 
in its field offices. Such employees were, for the most part, 
performing technical and professional services, and due to their 
close association with military personnel it was determined 
that the interests of the Service required the militarization 
of these employees. They continued to perform the same 
duties, and retained their Civil Service status and received 
Civil Service pay. 

5. That temporary members of the Coast Guard Reserve 
were not exempted from the Selective Training and Service 
Act of 1940, as amended, and many temporary members of the 
Reserve were in fact drafted or did enlist in the regular or regu¬ 
lar Reserve components of the armed forces, thereby necessi¬ 
tating their disenrollment as temporary members of the Coast 
Guard Reserve. 

6. That temporary members of the Coast Guard Reserve 
serving in the Volunteer Port Security Force were not subject 
to transfer and, indeed, were not transferred without their 
consent. 

7. That temporary members of the Coast Guard Reserve 
serving in the Volunteer Port Security Force received no pay 
for such duty. They did, in most cases, receive a uniform 
allowance and, in some cases, food or subsistence allowance 
while on active duty. 

8. That, generally, efforts were made by the Coast Guard to 
assign duty periods for the convenience of members of the 
Volunteer Port Security Force so as to interfere as little as 
possible with hours of their regular civilian employment. In¬ 
deed, many members of the Volunteer Port Security Force were 
disenrolled at their own request upon representations that their 
duty assignments conflicted with their civilian employment. 

9. That plaintiff herein, Jack W. Cohen, was enrolled as a 
temporary member of the Coast Guard Reserve at Washington, 
D. C., on April 13,1944, as a seaman, first-class, to serve in the 
Volunteer Port Security Force and was assigned to the Captain 
of the Port, Washington, D. C. He was disenrolled on Septem- 
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ber 5, 1945., having served on active duty on fifty-eight (58) 
days, for a total service of 398 hours. 

And further deponent saith not. 

(S) Chester A. Anderson, 

Captain , USC 

• » 

AFFIDAVIT IN SUPPORT OF DEFENDANTS MOTION FOR 
SUMMARY JUDGMENT 

City of Washington, 

District of Columbia , ss: 

Lawson A. Moyer, being duly sworn, deposes and says: 

* * * * * j 

I 

* * * A copy of the opinion upon which the Navy njade 
its decision denying “mustering-out pay” to members of [the 
Coast Guard Reserve (Temporary) under the “Mustering-Out 
Payments Act of 1944” is attached marked as Exhibit 3. 



(Signed) Lawson A. Moyer. 

Lawson A. Moyer. 

. | 

Sworn to and subscribed in my presence this 20 day of August 
1946. 

R. E. SCNIDER, 

Notary Public for the District of Columbia^. 
My commission expires Jan. 1, 1951. 


exhibit 3 

Department of the Navy, 

Office of the Judge Advocate General, 

Washington 25, D. C., Apr. 11 191^. 
To: The Secretary of the Navy. 

Subject: Eligibility of temporary members of Coast Guard 
Reserve to receive mustering-out pay. 

Reference: Ltr., with enc., Comdt., USCG. to SecNavy,!28 
Feb. 1944, file CG-784. 

1. In the reference decision is requested as to whether tem¬ 
porary members of the Coast Guard Reserve performing fpll 
time or part time duty without military pay are eligible on 
disenrollment for mustering-out payments under the provi¬ 
sions of the Mustering-Out Payment Act of 1944, approved 3 
February 1944 (Public Law 225—78th Congress). 

2. Section 1 (a) of the Mustering-Out Payment Act of 1944 
provides that “each member of the armed forces who shall have 
been engaged in active service in the present war, and who| is 
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discharged or relieved from active service under honorable 
conditions on or after December 7, 1941, shall be eligible to re¬ 
ceive mustering-out payment.” The phrase “member of the 
armed forces” as used in said section 1(a) is defined in section 
6 (a) of the cited Act to include any member of the United 
States Coast Guard or its components. Section 1 (b) of the 
Mustering-Out Payment Act of 1944 specifically enumerates 
certain members of the armed forces who are not entitled to 
receive mustering-out pay, but'no mention is made therein of 
temporary members of the Coast Guard Reserve, who un¬ 
doubtedly are members of the armed forces. (Sec. 204, Coast 
Guard Auxiliary and Reserve Act of 1941, as amended, 14 U. 
S. C. Supp. II, 304, id., sec. 209, 14 U. S. C. Supp/II, 309; ltr. 
Acting Sec. Navy to Commissioner of Immigration and Natu¬ 
ralization, Dept, of Justice, 7 Feb. 1944, file JAG: J: JL: amp). 
Since temporary members of the Coast Guard Reserve are not 
in terms excepted from the cited statute as being ineligible to 
receive the benefits therein prescribed, it would appear that 
they are entitled to said benefits unless otherwise precluded 
therefrorii. 

3. It is stated in the reference that, pursuant to section 207 
of the Coast Guard Auxiliary and Reserve Act of 1941, as 
amended (14 U. S. C. Supp. II, 307), approximately 70,000 per¬ 
sons are enrolled as temporary members of the Coast Guard 
Reserve for full time or part time and intermittent active duty 
with or without pay, including 

Government employees without pay other than com-* 
pensation of their civilian positions; 

and that, pursuant to such authority, temporary members of 
the Reserve have been enrolled under formal contracts for the 
duration of the war, unless sooner terminated by the Coast 
Guard, in the following classifications: 

(a) For active full-time duty with pay and allowances at 
shore stations or on Coast Guard vessels. 

(b) For part time or intermittent duty without pay and al¬ 
lowances other than for uniforms. Duty in this classification 
is usually for a period of 12 hours per week. The enrollee is in 
a military status only when engaged in such duty or when en 
route to or from such duty. 

(c) Pilots without pay and allowances other than for uni¬ 
forms. Enrollees in this classification are considered on active 
duty and subject to call at all times. 

(d) Officers of Great Lakes vessels without pay and allow¬ 
ances other than for uniforms. Enrollees in this classification 
are on active duty only during the open season of navigation 
on the Great Lakes, 
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(e) Coast Guard police without pay and allowances. En- 
rollees in this classification are on active duty and subject to call 
at all times while they are employed as plant guards. 

(f) Civil Service employees of the Coast Guard without pay 
other than compensation of their civilian positions. Enrollees 
in this classification are on active duty at all times. 

4. It thus appears that temporary Reservists enrolled ii} the 
above classifications (b) to (f), inclusive, do not receive ihili- 
tary pay or allowances other than uniform allowances, |that 
they retain their civilian positions held at time of enrollment 
and “work at them for full pay either at the same time that they 
are performing their military duties, or at times when theyf are 
not performing military duties,” and finally, that they are em¬ 
ployed on active duty for full time or part time and intermit¬ 
tent periods as mentioned above. The status of the personnel 
covered by subparagraphs (b) to (f), supra, raises the question 
whether such temporary Reservists properly come within | the 
terms of the Mustering-Out Payment Act of 1944. 

5. Section 207 of the Coast Guard Auxiliary and Reserve Act 
of 1941, as amended, provides: 

The Commandant, with the approval of the Secretary 
of the Treasury or of the Secretary of the Navy, wjhile 
the Coast Guard is operating as a part of the Navy, Is 
hereby authorized to enroll as temporary members of 
the Reserve, for duty under such conditions as he itiay 
prescribe, including but not limited to part-time And 
intermittent active duty with or without pay, and with¬ 
out regard to age, members of the Auxiliary, such officers 
and members of the crew of any,motorboat or ya|cht 
placed at the disposal of the Coast Guard, and such per¬ 
sons (including Government employees without ij>ay 
other than compensation of their civilian positions) who 
by reason of their special training and experience |are 
deemed by the Commandant to be qualified for such 
duty, as are citizens of the United States or of its Ter¬ 
ritories or possessions, including the Philippine Islands, 
to define their powers and duties, and to confer upon 
them, appropriate to their qualifications and experience, 
the same ranks, grades, and ratings as are provided for 
the personnel of the regular Coast Guard Reserve. 
When performing active duty with pay, as herein Au¬ 
thorized, temporary members of the Reserve shall j be 
entitled to receive the pay and allowances of their re¬ 
spective ranks, grades, or rating, as may be authorised 
for members of the regular Coast Guard Reserve. 
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6. Under the terms of Section 207, supra, temporary mem¬ 
bers of the Coast Guard Reserve may be enrolled for duty 
either with or without pay. While the term “mustering-out 
pay” is not used in the Mustering-Out Payment Act of 1944, 
nevertheless, payments thereunder are considered to constitute 
pay, which is additional to the pay to which the veteran was 
entitled at the time of his discharge or relief from active serv¬ 
ice. The view that amounts payable under the Mustering- 
Out Payment Act of 1944 represent pay is amply supported 
by the legislative history of the mustering-out pay legislation, 
wherein the payments proposed to be made to discharged vet¬ 
erans were repeatedly and specifically referred to as “muster¬ 
ing-out pay.” (Cong. Rec., 18 Jan. 1944, p. 351 et seq.; House 
Committee on Mil. Affairs, Report 986, on S. 1543, Senate 
Committee on Mil. Affairs, 1 Dec. 1943, pp. 1, 4, 5, 7.) 

7. It is also pertinent to point out that the President in his 
message to the Congress of the United States on 23 November 

1943, requesting postwar benefits for members of the armed 
services, stated, among other things, that “mustering-out pay 
will be needed” to help service men and women tide over the 
difficult period of readjustment from military to civilian life. 

8. Since, under their contracts of enrollment, temporary 
members of the Coast Guard Reserve in classifications (b) to 
(f), inclusive, supra, have expressly agreed to serve on active 
duty without pay, a determination that such temporary mem¬ 
bers should be entitled on disenrollment to mustering-out pay 
under the provisions of the Mustering-Out Payment Act of 

1944, in the absence of an affirmative statutory provision to 
such effect, would be inconsistent with the terms of their en¬ 
rollment contract. In other words, it would be unreasonable 
to conclude, under the present language of said Act and the 
legislative history connected therewith, that Congress intended 
to grant any right to pay in amounts as prescribed in the stat¬ 
ute to temporary members of the Coast Guard Reserve who 
expressly contracted to serve on active duty without pay. 

9. In consideration of the foregoing, this office is of the opin¬ 
ion that temporary members of the Coast Guard Reserve, other 
than those performing full-time active duty with pay and 
allowances, are not eligible, on disenrollment, for mustering- 
out payments under the Mustering-Out Payment Act of 1944. 

(S) T. L. Gatch, 

T. L. Gatch. 

Approved: 

Frank Knox, 

Secretary of the Navy. 
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In the District Court of the United States for the District! 
. Columbia 

Civil Action—File No. 34268 


of 


HarrY W. Hubickey, 323 S. 3d Street, Colwyn, Pa., j 

PLAINTIFF 

V . 1 

Harry B. Mitchell, 7th and F Streets NW., WashingtcIn, 

D. C.; Lucille Foster McMillin, 7th and F Streets NW., 

Washington, D. C.; Arthur S. Flemming, 7th and( F 

Streets NW., Washington, D. C.; defendants 

i 

complaint for injunction and declaratory relief 

(Filed April 12,1946) 

To the Honorable Justices of the District Court of the United 
States for the District of Columbia: 

1. Jurisdiction founded on the existence of a federal ques¬ 
tion. 

This action involves the Veterans’ Preference Act of 1944, 
58 Stat. 387 ;‘U. S. C. Title 5, § 8.51, as hereinafter more fully 
appears. 

2. Plaintiff is a citizen of the United States, residing at 3^3 
S. 3d Street, Colwyn, Pennsylvania. 

3. Defendants are the members of the United States Civil 
Service Commission, and are sued both in their official and 
individual capacity. All of the defendants maintain thejir 
official residence within the District of Columbia. Defend¬ 
ants are charged with responsibility for the administration 
and enforcement of the provisions of the Veterans’ Preference 
Act of 1944. 

4. Defendants have refused to grant plaintiff the status pf 
a*preference eligible to which he is lawfully entitled as an ejx- 
serviceman under the provisions of Sections 2 and 18 of the 
Veterans’ Preference Act of 1944. 

5. Plaintiff served on active duty as a member of the United 
States Coast Guard Reserve (Temporary), a branch of the 
armed forces of the United States during World War II, arid 
was separated therefrom on September 30, 1945, under honor¬ 
able conditions. The United States Coast Guard Reserve 
(Temporary) was created and functioned in accordance with 
the Coast Guard Auxiliary and Reserve Act of 1941, 55 Sta^t. 
11, U. S. C., Title 14, § 301. Plaintiff enrolled as a member <^f 
the Coast Guard Reserve (temporary) on October 18, 1944, 
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with the rank of Seaman First Class, at which time he executed 
a form entitled “Temporary Member of the Coast Guard Re¬ 
serve—Enrollment and Active Duty Assignment,” a true copy 
of said form being attached hereto and marked “Plaintiffs Ex¬ 
hibit One.” Plaintiff continued to serve as a member of sUch 
Reserve on a part-time active duty assignment, without com¬ 
pensation, until September 30,1945, at which time he was hon¬ 
orably disenrolled with the rank of Seaman First Class and 
presented with a “Certificate of Disenrollment,” a true copy 
of said certificate being attached hereto and marked “Plaintiff’s 
Exhibit Two.” 

Plaintiff was issued necessary uniform and equipment and 
received food and quarters while on active duty. At all times 
while on active duty, either traveling to or from such duty, or 
when wearing the uniform prescribed, plaintiff was subject to 
the laws, regulations and orders for the government of the 
Coast Guard and was subject to disciplinary action for any of¬ 
fense committed thereunder. 

6. Subsequent to his honorable disenrollment from active 
duty in the United States Coast Guard Reserve (Temporary), 
plaintiff applied to the United States Civil Service Commis¬ 
sion for recognition as a preference eligible under the provi-' 
sions of the Veterans’ Preference Act of 1944, in accordance 
with the regulations and procedures of the Civil Service Com¬ 
mission on its prescribed Form 14 entitled “Veteran’s Prefer¬ 
ence Claim.” Plaintiff was notified by the Civil Service Com¬ 
mission that his claim had been rejected for the reason that his 
service was for part time or intermittent duty without pay or 
allowances other than for uniforms. A true copy of this re¬ 
jection, Civil Service Form 3593, is attached hereto and marked 

4 “Plaintiff’s Exhibit Three.” 

7. Plaintiff has been employed as a Naval Architect, Navy 
Department, for a period of six years. On March 28, 1946, 
plaintiff was notified that he would be separated from this serv¬ 
ice on April 26, 1946, because of a reduction in force. A true 

- copy of this Notice of Reduction in Force is attached hereto 
and marked “Plaintiff’s Exhibit Four.” 

The refusal of defendants to grant plaintiff the status of a 
preference eligible adversely and directly affects plaintiff’s op¬ 
portunity to continue in government employment. Unless 
plaintiff is granted the status of a preference eligible, he will 
suffer irreparable damage through the loss of his position with 
the United States Government. Plaintiff has pursued whatever 
administrative remedies are available to him in seeking to 
obtain a determination of his eligibility for status as a prefer- 
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ence eligible, and is without other remedy than this action 
in seeking to have his rights in this regard determined.. j 
8. On April 4, 1944, prior to the enactment of the Veterans’ 
Preference Act of 1944, the United States Civil Service Coin- 
mission issued Circular Letter No. 4145 to Regional Directors 
and Division Chiefs of the Commission, providing as follows: 

C4145-1 

United States Civil Service Commission, 

Washington, D. C., April 4, l&44\ 


Circular Letter No. 4145 


XE:P:S 


(Manual of Instructions) 


Subject: Veteran Preference—United States Coast 
Guard Reserve 


Regional Directors, and Division Chiefs: 

The following information and instructions are for¬ 
warded for your attention and guidance, regarding the 
present active duty status of members of the United 
States Coast Guard Reserve. 

1. Active duty performed by members of the United 
States Coast Guard Reserve since February 19, 19^1, 
the date of the approval of Public Law 8, 77th Con¬ 
gress, The Coast Guard Auixiliary and Reserve Act of 
1941, is considered regular active duty as distinguished 
from training duty. Certificates of discharge from the 
United States Coast Guard Reserve showing (1) any 
active duty since February 19, 1941, and (2) honorable 
or satisfactory separation therefrom are acceptable as 
proof for preference and such certificates need not be 
referred to the central office. 

2. Public Law 8, 77th Congress, The Coast Guard 
Auxiliary and Reserve Act of 1941, made provisions f6r 
the enrollment of persons as temporary reservists. Du r¬ 
ing the present war, active duty performed by the tem¬ 
porary members of the Coast Guard Reserve, whether 
full-time, part-time, or intermittently, either with Or 
without pay, including government employees enrolled 
without pay other than the compensation of their civil¬ 
ian positions, constitutes active service as distingushed 
from training duty. Membership in the Coast Guard 
Auxiliary, a nonmilitary organization, does not consti¬ 
tute membership in the armed forces. Many auxiliaj- 
rists, however, are also enrolled as temporary members 
of the Coast Guard Reserve, and, in such cases, if they 
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perform active duty, they are in the armed forces. 
Preference benefits are applicable to the temporary re¬ 
servists who furnish proof of (1) active duty whether 
full-time, part-time, etc., and (2) honorable or satisfac¬ 
tory separation which may be by release, discharge, or 
disenrollment. Such cases need not be forwarded to the 
central office unless doubtful in any important 
particular. 

• 3. Questions concerning this Circular Letter should 
be referred to the Preference Sub-Unit. Service Section, 
Examination & Personnel Utilization Division. 

By direction of the Commission: 

L. A. Moyer, 
Executive Director . 

9. Sometime in August 1944, following enactment of the 
Veterans’ Preference Act of 1944, the United States Civil Serv- 
ive Commission issued a pamphlet entitled “From Military 
Service to Civil Sendee/ Answers to Questions of Returning 
Servicemen and Servicewomen about Feberal Employment.” 
which stated that members of the Coast Guard Reserve (Tem¬ 
porary) who had been discharged under honorable conditions 
were considered members of the armed forces and as such 
entitled to the status of preference eligible. 

10. On November 4, 1944, the United States Civil Service 
Commission issued the following circular: 

D50S-1 

United States Civil Service Commission, 

Washington, D. C., November 4>1944- 

XE:HAP:kds 

Departmental Circuler No. 508 

Subject: Status of Members of the U. S. Coast Guard 
Reserve (Temporary) with Regard to Veteran Pref¬ 
erence. 

To Heads of Departments and Independent Establish¬ 
ments: 

• 

Members of the Coast Guard Reserve (Temporary) 
have been enrolled according to the following clas¬ 
sifications: 

(a) For active full-time duty with pay and allowances 
at shore stations or on Coast Guard vessels. 

(b) For part-time or intermittent duty without pay 
and allowances other than for uniforms. 

(c) Pilots without pay and allowances other than for 
uniforms. 
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(d) Officers of Great Lakes vessels without pay and 
allowances other than for uniforms. 

(e) Coast Guard police without pay and allowances. 

(f) Civil-Service employees of the Coast Guard with¬ 
out pay other than compensation of their civilian posi¬ 
tions. 

The Acting Secretary of the Navy has advised tie 
Commission that only those members of the Coast Gua[rd 
Reserve (Temporary) falling in classification (a) above, 
should be considered as naval veterans upon discharge. 

In view of the ruling of the Acting Secretary of tpe 
Navy, service in the Coast Guard Reserve (Temporary) 
may be used as a basis for the granting of veteran prefer¬ 
ence under the Veterans’ Preference Act of 1944 only 
if such service was in classification (a), above, and other 
conditions necessary to the granting of veteran prefer¬ 
ence are present. 

The provisions of this circular are effective with in¬ 
spect to preference claims which have been granted, to 
pending claims, and to future claims. 

Questions concerning this circular may be addressed to 
the Civil Service Representative assigned to the Agency’s 
Washington or field offices, or to the Examining aiid 
Personnel Utilization Division, Preference Sub-Unit, 
telephone extension 457 (Commission’s Central Office), 
or to the. appropriate regional or branch regional office 
of the Commission. 

By direction of the Commission: 

Very respectfully, 

L. A. Moyer, 
Executive Director and Chief Examiner. 

11. Defendants are without legal authority or discretion to 
make or enforce any rule or regulation which denies to plaintiff 
the status of a preference eligible under the Veterans’ Prefer¬ 
ence Act of 1944. Defendants have acted contrary to the ex¬ 
press terms and requirements of that Act in denying plaintiff 
such status. The action of the defendants in this regard is 
wholly arbitrary and discriminatory, depriving plaintiff of the 
rights and privileges conferred upon him by such Act to his 
immediate and continuing detriment. 

Wherefore plaintiff demands judgment as» follows: 

1. That this court order defendants to classify plaintiff as a 
preference eligible under the Veterans’ Preference Act of 1944, 
and thereafter to refrain from taking any action which will 
deny plaintiff such status. 
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2. That this court adjudge and declare that plaintiff, as a 
member of the United States Coast Guard Reserve (Tempo¬ 
rary) who served during World War II and was separated there¬ 
from under honorable conditions, is entitled to the status of 
a preference eligible under the provisions of the Veterans’ 
Preference Act of 1944. 

3. That plaintiff recover his costs. 

4. That plaintiff have such other and further relief as is 
just. 

Gerhard A. Gesell, 

Attorney for Plaintiff: Coining ton. Burling, Rublee, 
Acheson <& Shorb, 701 Union Trust Building, 
Washington, D. C. 

* * * * * 

ANSWER 

(Filed June 25,1946) 

For answer to the complaint filed in this cause defendants 
state as follows: 

FIRST DEFENSE 

1. Defendants admit the allegations of paragraphs 1, 2, 3, 
5, 6,8, 9, and 10 of the complaint. 

2. Answering paragraph 4 of the complaint, defendants ad¬ 
mit that plaintiff was denied the status of a preference eligible, 
but aver that he was not entitled to such status under the pro¬ 
visions of the Veterans’ Preference Act of 1944. 

3. Answering paragraph 7 of the complaint, defendants 
admit the allegations thereof, except that defendants are with¬ 
out information or knowledge sufficient to form a belief as to 
whether plaintiff will suffer irreparable damage through the 
loss of his position with the United States Government. 

4. Defendants deny the allegations of paragraph 11 of the 
complaint. 

SECOND DEFENSE 

5. Plaintiff’s part-time service as a temporary member of 
the Coast Guard Reserve did not constitute him an ex-service¬ 
man who had served on active duty in a branch of the armed 
forces of the United States within the meaning of Section 2 of 
the Veterans’ Preference Act of 1944. 

THIRD DEFENSE 

6. The complaint fails to state a claim upon which relief can 
be granted. 
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Wherefore, defendants pray that the complaint be dis¬ 
missed and for such other and further relief to which they may 
be entitled. 

(S) John F. Sonnett, 

Assistant Attorney General, 

(S) Edward M. Curran, 

United States Attorney, 

(S) Daniel B. Maher, 

Assistant United States Attorney, 

Attorneys jor Defendants. 

»****, 

I 

MOTION FOR PRELIMINARY HEARING 

(September 9, 1946) j 

i 

Plaintiff moves the court, pursuant to Rule 12 (d) of the 
Federal R,ules of Civil Procedure, to hear and determine before 
trial the third defense pleaded in defendants’ answer herein, 
on the ground that the issues raised by said defense may be 
determined separately from the other issues in the case and 
that if the said issues are decided adversely to plaintif, it 
will make it unnecessary to try the other issues in the case. 

(S) Wm. Merrick Parker, 

Attorney for Plaintiff, 

701 Union Trust Building, Washington, D. G. 

* * * # * T 

MOTION OF DEFENDANTS FOR SUMMARY JUDGMENT, NOTICE OF 

MOTION, AND AFFIDAVITS 

The defendants, upon the pleadings herein, and upon the 
annexed affidavits, respectfully move the Court for sumniary 
judgment in favor of the defendants on the ground that there 
are no genuine issues as to any material fact and defendants 
are entitled to such judgment as a matter of law. 

(S) John F. Sonnett; 

Assistant Attorney General, 

(S) Edward M. Curran, 

United States Attorney, 
Attorneys for the Defendant ^. 

* * * * * 

AFFIDAVIT 

F. A. Crisp, being duly sworn, deposes and says: 

I, F. A. Crisp in the Office of the Secretary of the Nayy, 
have knowledge of the facts hereinafter set out, and I am 
authorized to make the following averments: 
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I make this affidavit to supplement the affidavit of Lawson A. 
Moyer, the Executive Director and Chief Examiner of the 
United States Civil Service Commission, submitted in support 
of defendants’ motion for summary judgment and in opposition 
to plaintiff’s motion. 

Mr. Moyer’s affidavit does not completely set out the chain 
of events leading up to the letter from the Acting Secretary 
of the Navy to the United States Civil Service Commission 
dated October 9,1944, which is set out as Exhibit 2 of defend¬ 
ants’ moving papers. The matter in issue was brought to the 
attention of the Acting Secretary of the Navy by the Director 
of Shore Establishments and Civilian Personnel, Navy Depart¬ 
ment, by a memorandum dated 22 August 1944, which was 
referred by the Acting Secretary of the Navy to the Judge 
Advocate General, Navy Department, who returned it under 
date of September 16, 1944, with an opinion endorsed thereon. 

Attached hereto is a photostatic copy of a certified copy 
of said memorandum and endorsement of opinion, which are 
true copies of official documents on file in the Navy Depart¬ 
ment. 

The original of those documents were received by the Act¬ 
ing Secretary of the Navy and were the basis of his letter to 
the United States Civil Service Commission dated October 9, 
1944, which is shown' as Exhibit 2 of the moving papers. 

The position taken by the Acting Secretary of the Navy 
was promulgated throughout the Navy Department, put into 
effect, and at the time of the disenrolbnent of the plaintiff in 
this action was shown as standing instructions known as In¬ 
struction No. 120 of the Navy Civilian Personnel Instructions 
(NCPI-120.1-1, 15 June 1945), a true copy of which is also 
attached to this affidavit. 

(S) F. A. Crisp. 


Sworn to before me this 15 day of October 1946. 

(S) R. M. McManes, . 
Captain, U . S. Navy. 

22 August 1944. 

MEMORANDUM 


To: Acting Secretary of the Navy. 

Subj: Coast Guard Reserve Temporary—Veteran Status of. 

1. The Civil Service Commission has informed this office 
that the Commandant, U. S. Coast Guard has ruled that mem¬ 
bers of the Coast Guard Reserve Temporary are members 
of the Armed Forces. As a result, the Civil Service Commis- 
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sion has been forced to extend veteran’s preference to honor¬ 
ably discharged members of that group. 

2. The Chief of the Veterans Section, National Head¬ 
quarters, Selective Service System; the Civil Service Com¬ 
mission and various veteran organizations are strongly opposed 
to giving this group veteran status. 

3. Representatives of various veterans’ organizations at¬ 
tended a conference at the Civil Service Commission on j 16 
August 1944 for the purpose of determining what action should 
be taken in this matter. This matter is to be part of the 
agenda at the various conventions of Veterans’ Organizations 

. to be held in the near future. 

4. The Coast Guard Reserve Temporary includes such 
classes of persons as the following: 

(a) Pilots. 

(b) Owners, regular officers, and members of the crew j of 
motorboats or yachts placed at the disposal of the Coast Guard. 

(c) Plant guards. 

Members of this group are on duty for intermittent periods. 
They may serve with or without pay. They serve for a definite 
period of days, for a week or for a month. The period of active 
duty is controlled by their agreement with the Coast Guard. 
They cannot be called to duty for a period which exceeds tjhe 
period set forth in their agreement. 

5. Reports reaching this office indicate that as soon as tjhe 
ruling of the Civil Service Commission was promulgated, majiy 
government employees have enrolled with this group. 

6. The arguments in favor of declaring this group to be 
part of the Armed Forces are as follows: 

(a) The Coast Guard Auxiliary and Reserve Act of 1941 
which creates the Reserve and the Temporary Reserve estab¬ 
lishes the Reserve as part of the Armed Forces. It might pe 
argued that the Temporary Reserve is part of the Reserve aijid 
therefore, also, part of the Armed Forces. 

(b) Members of the Temporary Reserve while on actiye 
duty are subject to military discipline and punishment. 

(c) At the outbreak of the present war, members of the 
Temporary Reserve patrolled off our coasts and were subject 
to combat. 

(d) The U. S. Government would probably contend if any 
of this group were 'captured while on active duty that they 
were entitled to the status of prisoners of war and not that 

-of civilians. 

7. However, it is the opinion of this office that members 
of the Coast Guard Reserve Temporary are not part of the 
Armed Forces and therefore are not entitled as a group to 
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veteran status. This opinion is based upon the following 
reasons: 

(a) The Coast Guard Auxiliary and Reserve Act of 1941 
indicates that Congress intended the Temporary Reserve to 
be considered as something different than the regular reserve. 

(b) Members of this group may retain their civilian em¬ 
ployment and pay while in the Temporary Reserve. 

(c) Members of this group must register for Selective Serv¬ 
ice purposes and are subject to induction into the Armed 
Forces. 

(d) Many members of this group receive no military pay 
while on duty but are paid by their civilian employers. 

(e) Members of this group do not receive the benefits of. 
National Life Insurance. 

(f) Members of this group may be members of other Naval 
or Military organizations. 

(g) Members of the Temporary Reserve cannot be compelled 
to serve for a period in excess of the period set forth in their 
enlistment. 

(h) Members of this group when killed or injured in the line 
of duty are entitled only to the benefits prescribed by law for 
civilian employees of the United States. 

8. If veterans’ status is given to the Coast Guard Reserve 
Temporary, the following problems among others will arise: 

(a) Many civilians, especially Federal Employees, will at¬ 
tempt to enlist with this group in order to secure veteran 
status. They will be able to stay home with their families, 
draw their civilian war-time pay and still get veterans’ status. 

(b) The Coast Guard Temporary Reservist who has been dis¬ 
charged will be in a better position than the one not discharged 
since veterans’ preference requires that the one claiming it, 
must have an honorable discharge from the Armed Forces. 

9. This matter is brought to the attention of the Secretary 
because it is believed that the best interests of the Navy are 
not being served by the present classification of these reservists 
as veterans. 

F. G. Crisp. 

[Second endorsement on Memo. SECP-290; wh of 22 August 

1944, to Acting SecNav.] 

16 Sept. 19U- 

To: Secretary of the Navy. 

Subject: Coast Guard Reserve Temporary—Veteran status of. 

1. Returned. 

2. By statute, the Coast Guard Reserve consists of two classes, 
regular and temporary (14 U. S. C. Supp. Ill, 301) and is de- 
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dared to be a military organization (14 U. S. C. Supp. Ill, 
304). It is a “component part of the Coast Guard” (14 U. $. C. 
Supp. 302), though most of its members (temporary) have 
been held to be not entitled to mustering-out payments under 
the Act of February 3, 1944 (JAG:II:WJG:z; L16-4/ET14; 

11 Apr. 1944). The Secretary of the Navy on 15 July 1944 
held that “members of the Coast Guard Reserve (temporary) 
are members of the armed forces of the United States” within 
the meaning of Public Law 277, 78th Congress (Serviceihen’s 
Voting Law) and under date of 7 February 1944, the Acting 
Secretary of the Navy, in a letter addressed to the Commis¬ 
sioner of Immigration and Naturalization, after considering 
many of the arguments advanced in paragraph 7 of basic memo¬ 
randum, ruled that temporary members of the Coast Guard Re- . 
serve “are considered to be members of a ‘naval or military 
organization’ ” so as to render them eligible for expeditious 
naturalization under the provisions of the Nationality Act of 
1940. 

3. In an opinion of the-U. S. District Court for the Eastern 
District of Pennsylvania (In re Petition of James H. Brown, 
boatswain’s mate, first class, U. S. Coast Guard Reserve (Tem¬ 
porary) for the writ of Habeas Corpus vs. John J. Cain, Warden 
of the Prison of Delaware County, Pennsylvania), decided in 
June 1944, the court held in part, as follows: 

The relator has been since December 21, 1942, Ian 
enrolled temporary member of the Coast Guard Reserve, 
with the rating of Boatswain’s Mate, First Class. As 
such he was a member of the armed forces of the United 
States. [Italics supplied.] *j 

4. It is understood that approximately 70,000 persons dre 
enrolled as temporary members of the Coast Guard Reserve 
pursuant to Section 207 of the Coast Guard Auxiliary ^nd 
Reserve Act of 1941, as amended (14 U. S. C. Supp. II, 3Q7) 
and serve full time, or part time intermittent active duty, with 
or without pay. Pursuant to the above Act, temporary mem¬ 
bers of the Reserve have been enrolled under formal contracts 
for the duration of the war, unless terminated sooner by tfie 
Coast Guard, in several different classifications do not receive 
military pay or allowances, other than uniform allowances, afid 
continue to hold the same civilian positions held at the tirine 
of their enrollment and “work at them for full pay either [at 
the same time that they are performing their military duties, 
or at times when they are not performing military duties” (Ltr. 
Cdt. USCG to SecNav 28 Feb. 1944, file CG-784). Members of 
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such classifications serve only a minimum of 12 hours per week 
and are not subject to transfer without their consent. 

5. The liability of members of the Coast Guard Reserve 
(Temporary) to the Selective Training and Service Act of 1940, 
as amended is stated by that law to be that— 

Members of the Reserve, other than temporary mem¬ 
bers [italics supplied] * * * shall receive the same 
exemption from registration and liability for training 
and service as members of the Naval Reserve, * * * 
(14 U. S. C. Supp. 308).' 

Members of the Coast Guard Reserve (Temporary) are sub¬ 
ject to the laws, regulations and orders for the Coast Guard 
“when employed on active duty [underscoring sup¬ 
plied] * * * or while wearing a uniform prescribed for 
the Reserve” (14 U. S. C. Supp. 309). 

6. So far as benefits are concerned, the matter of insurance 
is under the jurisdiction of the Veterans’ Administration, 
which activity it is understood has ruled that Temporary Coast 
Guard reservists may not receive the benefits of National Life 
Insurance. Such reservists, when killed or injured in line of 
duty, are entitled only to the benefits prescribed by law for 
civilian employees of the United States. 

7. It should therefore appear that for certain purposes and 
under certain circumstances members of the Coast Guard Re¬ 
serve (Temporary) are considered members of the armed forces 
of the United States, though in a limited status, and are not 
entitled to all the rights and benefits accruing to members and 
veterans of the armed services. 

8. In view of the foregoing, I am of the opinion that only 
those members of the U. S. Coast Guard Reserve (Temporary) 
who perform full time active duty with military pay and al¬ 
lowances and who by reason thereof are eligible upon separa¬ 
tion from the service to mustering-out payments under Public 
Law 225, 78th Congress (Mustering-Out Payment Act of 
1944) should be considered as naval veterans. 

9. It is recommended that consideration be given by the Sec¬ 
retary of the Navy to the issuance of a directive prohibiting 
further enrollments in the Coast Guard Reserve (Temporary) 
except for full time active duty with military pay and allow¬ 
ances. 

F. L. Lowe, 

Acting Judge Advocate General. 
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In the District Court of the United States for the District of 

Columbia, Motions Court 

Civil Action No. 34-267 

# 

Jack W. Cohen, plaintiff 

v. | 

Harry B. Mitchell, et al., defendants 

* ! 

Civil Action No. 34-268 

Harry W. Hubickey, plaintiff 
- v. 

Harry B. Mitchell, et al., defendants 

Washington, D. C.,, 

October 17,1946. 

The above-entitled causes came on for hearing on a motion. 

for summary judgment before Hon. T. Alan Goldsborough, 

Associate Justice, at 2 o’clock p. m. 

' , * • 

CONCLUSION OF THE COURT (AFTER ORAL ARGUMENT) 

I 

The Court. Gentlemen, I don’t have any difficulty about 
this case at all. The statute is as follows and includes among 
those entitled to Federal Employment preference “those ex} 
service men and women who have served on active duty in any 
branch of the armed forces of the United States during any 
war or any campaign or expedition for which a campaign badge 
has been authorized, and have been separated therefrom undeif 
honorable conditions.” 

Now, of course, it is not contended that under the letter of 
what I have just read there can be any doubt that these peti¬ 
tioners are included, but the contention is made that the Court 
has the right by construction, to say that Congress could not 
have had in mind individuals of the class of these plain-j 
tiffs, because of the fact that in practice, while they could have 
been—after they had once signed up—they eould have been 
called into active and continuous service as a matter of practice 
they only served during certain hours of the night, retaining 
their civilian positions. 

Now, what right have I to place such a construction upon the 
Act? 

These men when they were called out were admittedly sail-j 
ors, and during the time they were out—I used that expression] 
“at night” in this service they were subject in every respect to 
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the duties and obligations of being sailors—there were not 
“guerillas,” they would have been entitled to the protection 
under international law that a sailor is entitled to. 

Now, of course, when an Act of Congress is subject to con¬ 
struction or interpretation and the Court can give an interpre¬ 
tation which the Court feels is carrying out the real purpose of 
Congress, the Court has the right to interpret and construe it. 
There is no doubt whatever in the Court’s mind that there is 
no room for construction in Section 4 of this Act providing for 
persons entitled to Federal Employment preference and that 
the claimants here come within the terms of that section, and 
the relief of summary judgment now requested by the plaintiffs 
will be granted. 

reporter’s certificate 

I, 0. H. Frost, one of the official reporters for the District 
Court of the United States for the District of Columbia, hereby 
certify that the foregoing is the official transcript of the Court’s 
conclusions in the above-entitled causes. 

(S) 0. H. Frost, 

Official Reporter. 


In the District Court of the United States for the District of 

Columbia 

Civil Action—File No. 34267 

Jack W. Cohen, plaintiff 
v. 

Harry B. Mitchell, Lucille Foster McMillin, Arthur S. 

Flemming, defendants 

order 

(Filed October 25,1946) 

This cause came on to be heard on cross motions of plaintiff 
and of defendants for summary judgment pursuant to Rule 
56 of the Federal Rules of Civil Procedure and the court having 
considered the pleadings and the affidavit of plaintiff Jack 
W. Cohen in support of his motion and the affidavits of F. A. 
Crisp, Chester A. Anderson and Lawson A. Moyer in support 
of defendants’ motion; and having heard oral argument; and 




33 


having found that there is no genuine issue as to any material 
fact; and having concluded that plaintiff Jack W. Cohen is en¬ 
titled to judgment as a matter of law, it is by the court this 
25th day of October 1946: 

Adjudged and Declared: That plaintiff, as a man who served 
on active duty, although temporary, intermittent and without 
pay, in the United States Coast Guard Reserve during a portion 
of World War II and who has been honorably separated from 
the Coast Guard Reserve which was a portion or branch of the 
armed services of the United States, is entitled to the preference 
in employment created by the Veterans’ Preference Act of 
1944. 

And it is further Adjudged, Ordered, and Decreed: That 
defendants Harry B. Mitchell, Lucille Foster McMillin and 
Arthur S. Flemming shall forthwith classify plaintiff Jack W. 
Cohen as a preference eligible pursuant to the Veterans’ Prefer¬ 
ence Act of 1944 (5 United States Code, Section 851 et seqj) 
and that said defendants having granted said preference to sai 
plaintiff shall thereafter refrain from denying preference elig.- 
bility to plaintiff or from in any manner taking any action 
which will deny to plaintiff such status. 

(S) T. Alan Goldsborough, 

Justice. 


In the District Court of the United States for the District of 

Columbia 

For the District of Columbia 

. 

Civil Action—File No. 34268 

i 

i 

Harry W. Hubickey, Plaintiff 

V. I 

Harry B. Mitchell, Lucille Foster McMillin, Arthur 

S. Flemming, defendants 

ORDER 

(Filed November 7,1946) 

This cause came on to be heard on motion of defendants for 
a summary judgment pursuant to Rule 56 of the Federal Rules 
of Civil Procedure and the court having considered the plead- 
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ings and the affidavits of F. A. Crisp, Chester A. Anderson and 1 
Lawson A. Moyer in support of defendants’ motion; and hav¬ 
ing heard oral argument; and having found that there is no 
genuine issue as to* any material fact; and having concluded 
that plaintiff Hairy W. Hubickey is entitled to judgment as a 
matter of law, it is by the court this 7th day of November 1946: 

Adjudged and Declared: That plaintiff, as a man who served 
on active duty, although temporary, intermittent and without 
pay, in the United States Coast Guard Reserve during a portion 
of World War II and who has been honorably separated from 
the Coast Guard Reserve, which was a portion or branch of 
the armed services of the United States, is entitled to the prefer¬ 
ence in employment created by the Veterans’ Preference Act 
of 1944. 

And it is further Adjudged, Ordered, and Decreed: That 
defendants Harry B. Mitchell, Lucille Foster McMillin and 
Arthur S. Flemming shall forthwith classify plaintiff Harry W. 
Hubickey as a preference eligible pursuant to the Veterans’ 
Preference Act of 1944 (5 United States Code, Section 851 et 
seq.) and that said defendants having granted said preference 
to said plaintiff shall thereafter refrain from denying prefer¬ 
ence eligibility to plaintiff or from in any manner taking any 
action which will deny to plaintiff such status. 

(S) T. Alan Goldsborough, 

Justice. 


In the District Court of the United States for the District of 

Columbia 

' Civil Action No. 34267 

Jack W. Cohen, plaintiff 
v. 

Harry B. Mitchell, Lucille Foster McMillin, and Ar¬ 
thur S. Flemming, Individually and as Members of the 
' Civil Service Commission, defendants 

NOTICE OF APPEAL 

(Filed November 19,1946) 

Notice is hereby given that Harry B. Mitchell, Lucille Foster 
McMillin, and Arthur S. Flemming, the defendants above 
named, hereby appeal to the Court* of Appeals for the District 





of Columbia from the injunction entered in this action Ion 
October 17,1946. 

Dated November 19, 1946. 

(S) John F. Sonnett, 

v Assistant Attorney General, 

(S) George Morris • Fay, 

' United States Attorney, 
Attorneys jor the Defendants\ 


In the District Court of the United States for the District 

Columbia 

Civil Action No. 34268 
Harry W. Hubickey, plaintiff 


Harry B. Mitchell, Lucille Foster McMillin, aNd 
Arthur S. Flemming, Individually, and as Members 6f 
the Civil Service Commission, defendants 


NOTICE OF APPEAL 
(Filed November 19,1946) 

Notice is hereby given that Harry B. Mitchell, Lucille Foster 
McMillin, and Arthur S. Flemming, the defendants aboVe 
named, hereby appeal to the Court of Appeals for the District 
of Columbia from the injunction entered in this action <pn 
November 7, 1946. 

Dated November 19, 1946. 

(S) John F. Sonnett, 

Assistant Attorney General, 

(S) George Morris Fay, 

United States Attorney, 
Attorneys jor the Dejendants.\ 
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United States Court of Appeals 

District of Columbia. 


No. 9446. 

HARRY B. MITCHELL, FRANCES PERKINS, 
ARTHUR S. FLEMING, Appellants , 

v. 

JACK W. COHEN, Appellee. 


No. 9447. 

HARRY B. MITCHELL, FRANCES PERKINS, 
ARTHUR S. FLEMING, Appellants , 

v. 

HARRY W. HUBICKEY, Appellee. 


Appeal from a Judgment of the District Court of the 
United States for the District of Columbia 


BRIEF OF THE AMERICAN LEGION, AMICUS 

CURIAE. 


PREL] 


til 


NARY STATEMENT. 


The American Legion is a civilian organization originally 
chartered by Act of Congress under date of September 16, 
1919, (41 Stat. 285) U. S. Code, Title 36, Sec. 41 et seq .j 
Under Section 3 of the Act, as Amended, the purposes of 
the corporation were defined as follows: 
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“To uphold and defend the Constitution of the United 
States of America; to promote peace and good will 
among the peoples of the United States and all the 
nations of the earth; to preserve the memories and 
incidents of the tw-o World Wars fought to uphold 
democracy; to cement the ties and comradeship born 
of service; and to consecrate the efforts of its mem¬ 
bers to mutual helpfulness and service to their country. 
As amended Oct. 29,1942, c. 633, Art. 1, 56 Stat. 1012.” 
(U. S. Code 1945 Cum. Pocket Part, Sec. 43) 

Section 5 of the Act, as Amended July 9, 1946, provides 
eligibility for membership as follows: 

“No person shall be a member of this corporation un¬ 
less he served in the naval or military services of the 
United States at some time during the period between 
April 6, 1917, and November 11, 1918, or during the 
period between December 7, 1941, and September 2, 
1945, all dates inclusive, or who, being citizens of the 
United States at the time of enlistment, served in the 
military or naval services of any of the governments 
associated with the United States during either of said 
World Wars; Provided, however, that such person 
shall have an honorable discharge or separation from 
such service or continue to serve honorably after Sep¬ 
tember 2, 1945.” (Public Law 495, U.S.C. Congres¬ 
sional Service, page 500) 

The Legion has approximately 3,300,000 members at the 
present time, and since the inception of the late War it has 
sponsored much legislation, not as a reward for service 
rendered, but for the purpose of rehabilitating the return¬ 
ing veteran so that he may readjust himself to civilian life 
and thus become a useful citizen. 

This legislation included the Servicemen’s Readjustment 
Act of 1944, commonly known as the “G. I. Bill of Rights”. 
(58 Stat. 284), U.S.C.A. Title 38, Cum. Pocket Part, Sec. 
693 et seq. This Act makes it possible for the returning 
veteran to resume his education and obtain loans for home 
and farm purchases and business ventures. It further pro¬ 
vides unemployment benefits. 
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The Legion also sponsored the “ Veterans ’ Preference 
Act of 1944”, (58 Stat. 387, U.S.C. Supp. V, Title 5, S?c. 
851), the construction of which is involved in these appeals. 

We believe that Congress enacted this legislation for tiie 
purpose of extending preference not only to those ex-seijv- 
icemen and women who gave up civilian positions covered 
by this Act to serve on full-time active duty in the military 
and naval forces of the United States in order that th^y 
might reestablish themselves in such positions, but also jto 
those who might wish to obtain civilian positions within 
the purview of the Act upon their return from such service. 
In our judgment it was never intended to grant preference 
to those who may have performed some intermittent serv¬ 
ice under the direction of and pursuant to the regulations 
of a branch of the military service but who, at the sanjie 
time, retained their civilian positions, status and pay. 

Xo expression herein is intended in,any way to detract 
from the importance of the service rendered by the Appel¬ 
lees in the cases under review or those who served in|a 
similar capacity. Our only purpose is to support a con¬ 
struction of the Veteran’s Preference Act in line with wh^t 
we believe to be the underlying purpose of that legislatioji, 
namely, the rehabilitation of the returning veteran who 
performed unqualified and unlimited military service and 
whose civilian status was interrupted by such service. 

In view of the fact that these cases were advanced on the 
docket of this Court because of the importance of the ques¬ 
tion involved, the printed record was not available in ti e 
preparation of this brief, thus making it impossible to refer 
by page number to the contents thereof. 

JURISDICTION. 

The jurisdiction of the Court below and of this Court 
undoubtedly will have been set forth in the briefs of the 
respective parties, and we shall avoid such repetition 
herein. 
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STATEMENT OF THE CASE. 

Botli of the cases under consideration are strikingly sim¬ 
ilar in character. The essential facts are as follows: 

Jack W. Cohen, appellee in No. 9446, was enrolled as a 
temporary member of the United States Coast Guard Re¬ 
serve under date of April 13,1944, and was assigned to the 
Captain of the Port, Washington, D. C., as a member of 
the Volunteer Port Security Force. His service was on a 
part time basis and without pay. His enrollment com¬ 
menced April 13, 1944, and he was disenrolled on Septem¬ 
ber 5, 1945. He performed intermittent service during 
fifty-eight (58) days for a total period of 398 hours and 
was not required to give up his civilian position. 

Harry W. Hubickey, appellee in Cause No. 9447, was en¬ 
rolled as a temporary member of the United States Coast 
Guard Reserve in the Volunteer Port Security Force and 
was assigned to the Captain of the Port at Philadelphia, 
Pennsylvania. His enrollment commenced October 18,1944, 
and terminated September 30, 1945. He served intermit¬ 
tently on thirty-two (32) days for a total of 250 hours. His 
service was also on a part time basis and without pay. Like¬ 
wise, he was not required to give up his civilian position. 

The Civil Service Commission denied veterans’ prefer¬ 
ence to each of the appellees, and the appellee Cohen was 
discharged from a civil service position in the War Depart¬ 
ment by reason of a reduction in force. The appellee Hub¬ 
ickey contends that unless he is granted the status of a 
preference eligible “he will suffer irreparable damage 
through the loss of his position with the United States Gov¬ 
ernment” as an architect in the Navy Department. Both 
actions were instituted by appellees for the purpose of 
establishing their status as preference eligibles under the 
Veterans’ Preference Act of 1944, ftvpra. 

The appellants filed answers denying the essential alle¬ 
gations of the respective complaints. 

Appellee Cohen moved for summary judgment alleging 
that there was no real issue as to any material fact, and 
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cross-motions for summary judgment were then filed in 
both cases by appellants. 

The court heard and determined the cases on these ^lo¬ 
tions and in a verbal opinion granted summary judgment 
for appellees. Orders were entered adjudging appellees 
were entitled to preference in employment under the Vet¬ 
erans’ Preference Act of 1944 and directing appellants to 
classify them as preference eligibles and to refrain from 
taking any action denying them such status. Appeals wire 
taken by appellants from these orders. 

STATUTES INVOLVED. 

In view of the fact that the relevant statutes involved are 
lengthy, they have been set out in the appendix hereto at 
pages 18 to 25 of this brief. 

STATEMENT OF POINTS. 

j 

This appeal presents but one question, namely, whetlier 
the appellees who served as members of the Temporary 
Coast Guard Reserve Volunteer Port Security Force on 
part time duty without pay while still retaining their civil¬ 
ian positions qualify as preference eligibles for Federal em¬ 
ployment under the terms of the Veterans’ Preference Act 
of 1944, supra. It is the position of the Legion that the 
lower Court committed error in adjudging that the appellees 
are entitled to the benefits of that legislation. 

SUMMARY OF ARGUMENT. 

The appellees were not “ex-servicemen who have served 
on active duty in any branch of the Armed Fores during 
any war and have been separated therefrom under honorable 
conditions” as provided in the Veterans’ Preference 4^ 
of 1944, supra. This Act was enacted not as a reward ^or 
service rendered but for the purpose of rehabilitating vet¬ 
erans whose civilian careers were interrupted by thir mili¬ 
tary or naval service. The legislative background indi- 
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cates that such was the Congressional intent and the provi¬ 
sions of the Act support this view. 

The appellees were enrolled as temporary members of 
the United States Coast Guard Reserve serving in the Vol¬ 
unteer Port Security Force without pay. As such they re¬ 
tained their civilian positions, status, and pay. Such serv¬ 
ice did not exempt them from the provisions of the Selec¬ 
tive Service & Training Act of 1940. In the event of injury 
or death while performing active duties, they were entitled 
to compensation in the same manner and to the same extent 
as civil employees of the United States. They suffered no 
economic loss as the result of such service. Upon termina¬ 
tion of their duties, they were given a Certificate of Disen- 
rollment and not the type of discharge which was issued 
where unqualified military or naval service was performed. 
Under the enrollment, pursuant to which they were serving, 
they could not be transferred without their consent. 

The Act creating the Temporary Reserve authorized the 
Commandant of the Coast Guard, with the approval of the 
Secretary of Navy while the Coast Guard operated as a 
part of the Navy, to enroll such temporary members for 
duty under such conditions as he might prescribe. The 
Acting Secretary of the Navy, while the appellees were 
still serving, advised the Civil Service Commission that 
only those members of the Coast Guard Reserve (Tempo¬ 
rary) enrolled for active full time duty, with pay and allow¬ 
ances, at shore stations or on guard vessels should be con¬ 
sidered as naval veterans upon discharge. We submit that 
such a ruling was within his authority as he w T as required 
to approve the conditions under which such members should 
serve. 

Nor can any vested right be asserted by the appellees by 
reason of the Circular issued by the Civil Service Commis¬ 
sion under date of April 4,1944, extending preference eligi¬ 
bility to members of the Volunteer Port Security Force as 
this was revoked on November 4,1944, and thus not in force 


7 


at the time the appellees were disenrolled. It was not, the 
intention of Congress under the saving clause of the Yet- 
rans’ Preference Act to perpetuate a regulation admittedly 
invalid and no rights could accrue to the appellees there¬ 
under. 

ARGUMENT. 

I 

L 

I 

Appellees Are Not Preference Eligibles Under the Veterans’ 

Preference Act of 1944. 

This appeal involves but one question, namely, whether 
the appellees come within the classification of “those ex- 
servicemen and women who have served on active duty in 
any branch of the armed forces of the United States, during 
any war, or in any campaign or expedition (for which a 
campaign badge has been authorized) and have been sepa¬ 
rated therefrom under honorable conditions” as provided 
in Section 2 (4) of the Veterans’ Preference Act of 1944, 
supra. The fact that they may have served on intermittent 
duty with a branch of the Armed Forces does not determijne 
their status under this legislation. We are concerned wijth 
the interpretation of the terms “veteran” and “ex-service¬ 
men” as those terms are employed interchangeably and us^d 
synonymously throughout this Act. | 

The purpose of the Act is evidenced by the title, whi^h 
reads as follows: j 

“AN ACT To give honorably discharged veteranjs, 
their widows, and the wives of disabled veterans, who 
themselves are not qualified, preference in employment 
where Federal funds are disbursed.” j 

I 

i 

The Act was not designed as a reward for service rendered, 
but for the purpose of affording employment to returning 
veterans whose civilian careers had been interrupted lav 
their active service in the military or naval forces. 
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a. Congress only intended preference to those whose 

civilian careers were interrupted by military service. 

When this legislation was adopted, the members of Con¬ 
gress well knew that many men and women who had served 
their country honorably in time of need would be returning 
to civilian life seeking employment and that some advan¬ 
tage should be afforded them to compensate for the loss 
sustained by reason of the military service which inter¬ 
rupted their careers. Congressional and other official com¬ 
ment during the consideration of this bill support this view. 

Congressman Starnes, who introduced the bill, made the 
following statement: 

“The biggest problem in the post-war period is pro¬ 
viding jobs for able-bodied American citizens who have 
served in the armed forces. Jobs by which they can 
support themselves and their families; jobs which will 
permit them to retain their self-respect and feel that 
the country for which they have offered their all has 
not failed them. 

“When this war is over and our boys come home they 
should not be forced to tramp the streets looking for 
jobs, nor to live on charity. There should be a job 
ready and waiting in private enterprise or with the 
Government, Federal, State, and local, for every Ameri¬ 
can fighting man when he comes home when victory has 
been won.” (Vol. 90, Cong. Rec., p. 3502, col. 3.) 

Congressman Rees likewise stated: 

“Industry and business as well as the Government 
have assured members of the armed forces they shall 
have the first right to their former jobs just as far as 
can be done when the war is over. Our Government 
should lead the way in the protection of that right.” 

“* * # I think it is generally understood, and it has 
been stated on the floor of the House, that veterans 
ought to have the first chance for jobs when they return 
from the service. I believe we ought to go one step 
further, and let the United States Government set the 
pace in that regard. If the Government does not pro¬ 
tect these servicemen with respect to getting jobs, then 
we are not in very good shape to ask industry and busi- 
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ness to give them preference for jobs.” (Vol. 90, Ccfng. 
Rec., p. 3504, col. 1.) 

Congressman Cunningham also stated: 

“This guarantees the soldier a job after the war is 
over when the soldier returns who has been willing to 
fight for his country on the fighting front.” 

A letter written by the late President Roosevelt to ^he 
Speaker of the House contained the following excerpt: 

“I believe that the Federal Government, functioning 
in its capacity as an employer, should take the lead( in 
assuring those who are in the armed services that when 
they return special consideration will be given to tl^em 
in their efforts to obtain employment. It is absolutely 
impossible to take millions of our young men out of 
their normal pursuits for the purpose of fighting to pre¬ 
serve the Nation, and then expect them to resume their 
normal activities without having any special considera¬ 
tion shown them.” (House Report No. 1289, p. 5.) 

The three major veterans’ organizations, namely, The 
American Legion, Veterans of Foreign Wars, and Disabled 
American Veterans, also endorsed this legislation by lettjer. 
(House Report No. 1289, p. 7.) 

Furthermore, the House Report on the Bill contained the 
following language: 

“Private employers and corporations, as well as 
State, county, and municipal governments, have bden 
urged through the selective service law and otherwise 
to afford reemployment to veterans when they leave the 
armed forces. Your committee feels that the Federal 
Government should set the pace, and that this proposal 
is an essential part of the reemployment and rehabili¬ 
tation program.” (House Report No. 1289, p. 2.) 

i 

The Senate Report also read in part as follows: 

“The Committee believes that in view of the fact tlaat 
members of the armed forces rapidly are being returned 
to civilian life, the Bill should be enacted without de¬ 
lay.” (Senate Report No. 920, p. 1.) 
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The foregoing statements are replete with expressions 
which clearly prove that Congress intended this legislation 
to apply only to those ex-servicemen and women whose 
civilian pursuits had been interrupted by their military or 
naval service. 

Congressional intent is important in the construction of 
legislation, and it is resorted to by courts where a strict 
interpretation would result in absurdity. United States v. 
American Trucking Associations, 310 U. S. 534-543; United • 
States v. Rosenblum Truck Lines, 315 U. S. 50, 55. 

If the construction advocated by appellees were adopted, 
it would result in a reward to them for the performance of 
limited duties wdrich did not disturb their civilian pursuits, 
thereby placing them on a parity with men and women 
whose civilian status had actually been interrupted by their 
military service, thus causing them a severe economic loss. 

That the claims asserted by the appellees herein are not 
covered by the Veterans’ Preference Act of 1944, supra, is 
evidenced to some extent, at least, by the fact that certain 
bills were introduced in the 79th Congress which would 
have granted to them the rights which they are seeking 
herein. H. R. 3814 (79th Cong., 1st Sess.); H. R. 3815 (79th 
Cong., 1st Sess.); S. 1465 (79th Cong., 1st Sess.); S. 1613 
(79th Cong., 1st Sess.). These bills however were not en¬ 
acted by Congress. 

b. Appellee did not acquire veterans’ status as tempo¬ 
rary members of Coast Guard Reserve. 

The Act creating the Coast Guard Temporary Reserve 
provides in part as follows; 

“The Commandant, # * * is hereby authorized to 
enroll as temporary members of the Reserve, for duty 
under such conditions as he may prescribe, including 
but not limited to part-time and intermittent active 
duty with or without pay, and without regard to age, 

* * * such persons (including Government employees 
without pay other than the compensation of their civil¬ 
ian positions) who by reason of their special training 


and experience are deemed by the Commandant to be 
qualified for such duty, as are citizens of the United 
States or of its Territories or possessions, including {he 
Philippine Islands, to define their powers and duties, 
and to confer upon them, appropriate to their qualifi¬ 
cations and experience, the same ranks, grades, ajnd 
ratings as are provided for the personnel of the regular 
Coast Guard Reserve. * * *” (Coast Guard Auxiliary 
and Reserve Act of 1941, as Amended, 56 Stat. 329, 990, 
1021, U. S. C. Supp. V, Title 14, Sec. 307.) 


The above provision authorizes “persons (including Gov¬ 
ernment employees without pay other than the compensa¬ 
tion of their civilian positions)” to enroll as temporary 
members. The appellees came within this category. 

The Act further provides: 

1. That members of the Temporary Reserve are not Re¬ 
lieved from the provisions of the Selective Service and 
Training Act of 1940, (55 Stat. 12) U. S. C. A. Title 14, 
Sec. 307. 

2. That temporary members suffering physical injury pr 
death therefrom are entitled to compensation in the saijie 
manner and to the same extent as civil employees of t]le 
United States. (56 Stat. 1021) U. S. C. A. Title 14, Sec. 332. 

The appellees were enrolled as temporary members ahd 
assigned to the Volunteer Port Security Force while retain¬ 
ing their respective civilian positions with the Government 
and served on part time duty without pay, except the com¬ 
pensation derived from their civilian positions, all as re¬ 
quired by said Act. The enrollment under which they vol¬ 
untarily assumed their duties, which is set out as Exhibit 
1 of each complaint, merely recites the respective obliga¬ 
tions as provided in the foregoing sections. They could not 
be transferred without their consent. They did not lose 
their status as civilians, and their service, being voluntary 
and intermittent, in no way interfered with the pursuit pf 
their gainful occupations as civilian employees. Up<j>n 
termination of their service they were disenrolled and nbt 
entitled to wear a Discharge Button. Such service as teih- 
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porary members was qualified and limited so that they suf¬ 
fered no economic loss and therefore are not in need of 
rehabilitation nor was it comparable to the service per¬ 
formed by a veteran. 

In many respects the status of the appellees as tempo¬ 
rary members of the Coast Guard Reserve is similar to that 
of those who formerly served in the Women’s Army Auxil¬ 
iary Corps under Public Law 554. c. 312 (56 Stat. 278) 
U. S. C. A., Title 10, Sec. 1701 et seq. That Act authorized 
the Secretary of War to appoint a director who, under the 
Chief of Staff of the Army of the United States, was re¬ 
quired to advise the War Department with reference to the 
establishment of said Corps. Voluntary enrollments of 
women between the ages of twenty-one (21) and forty-five 
(45) years were accepted. Members suffering physical in¬ 
jury in line of duty received benefits prescribed by law for 
civilian employees of the United States. They did not serve 
as a part of the Army but with the Army, although they 
were subject to disciplinary regulations, including the 
Articles of War. Members, although performing services 
of a military character under military regulations and on 
full-time duty, were civilians. 

Other civilian groups who were subject to military law 
and discipline include the American Red Cross, the Office of 
Strategic Services, and the Civil Air Patrol, all of whom 
were subject to great military hazards not experienced by 
appellees, yet they are admittedly not veterans. 

The Commandant of the Coast Guard, with the approval 
of the Secretary of the Navy, was authorized to enroll appel¬ 
lees as temporary members of the Reserve under such con¬ 
ditions as he might prescribe. The acting Secretary of the 
Navy came to the conclusion that those serving in the capac¬ 
ity of the appellees as temporary members were not naval 
veterans upon disenrollment. This ruling was adopted and 
followed by the Civil Service Commission. We submit that 
the Acting Secretary of the Navy was within his authority 
in taking such action inasmuch as he was required to 
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approve the conditions under which such service was ren¬ 
dered and generally to supervise the administration ofj this 
contingent. Consequently, we believe the Court may prop¬ 
erly resort to such ruling for guidance. In the case of 
Skidmore v. Swift <6 Co., (1944) 323 U. S. 134-140, the dourt 
made the following comment with reference to the decisions 
and interpretations of the administrator of the Fair Labor 
Standards Act: 

“We consider that the rulings, interpretations and 
opinions of the Administrator under this Act, while 
not controlling upon the courts by reason of their au¬ 
thority, do constitute a body of experience and in¬ 
formed judgment to which courts and litigants may 
properly resort for guidance. The weight of sudi a 
judgment in a particular case will depend upon the 
thoroughness evident in its consideration, the vali dity 
of its reasoning, its consistency with earlier and later 
pronouncements, and all those factors which gafe it 
power to persuade, if lacking power to control.” j 

The appellees were essentially civilians, who performed 
intermittent and limited active duty as members of the 
Temporary Reserve, but as such they are not “veterans!” or 
“ex-servicemen” as those terms are employed in the Vet¬ 
erans’ Preference Act of 1944, swpra, as their service in no 
way interrupted their civilian careers and they sustained 
no economic loss. While they may have been considered in 
the Armed Forces under some federal statutes, yet thik by 
no means would foreclose their exclusion from the benefit 
of the Veterans’ Preference Act of 1944, supra. {People v. 
Adams, 18 N. Y. Supp. 896-897; Stephens v. Civil Service 
Commission, 101 N. J. L. 192-8-9; 127 A. 808-810-811). j We 
are cognizant of the case of Brown v. Cain, 56 F. Sjipp. 
56 (E. D. P. A., 1944) in which a member of the Temporary 
Coast Guard Reserve while on active duty was a meipber 
of the Armed Forces, and subject to court martial, and the 
further case of Petition of Delgado, 57 F. Supp. 460, 
wherein it was held that the petitioner as a member ofj the 
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Coast Guard Temporary Reserve was serving honorably in 
the Naval Forces of the United States. The petitioner was 
an applicant for citizenship. Neither case presents a prece¬ 
dent which is applicable in determining the rights of the 
appellees herein. The question of whether a temporary 
member of the Coast Guard Reserve upon disenrollment 
was a veteran within the meaning of the Veterans ’ Prefer¬ 
ence Act of 1944, supra , was not at issue and certainly the 
question of rehabilitation, which we believe to be the pur¬ 
pose of the Act, was not involved. In the late war, which 
was total in character, different groups with varying re¬ 
sponsibilities were mobilized. They were accorded differ¬ 
ent rights and privileges under various statutes. In deter¬ 
mining these rights the purpose of the legislation, which is 
so obvious in the instant case, is always important. 

n. 

The Ruling of the Civil Service Commission, Dated April 4, 
1944, Afforded Appellee No Vested Rights as Prefer¬ 
ence Eligibles. 

Under date of April 4,1944, the Civil Service Commission 
by Circular Letter No. 4145, instructed its Regional Direc¬ 
tors and Division Chiefs, that temporary members of the 
Coast Guard upon honorable separation from service were 
entitled to veterans 7 preference. This instruction was later 
revoked November 4, 1944, by Departmental Circular No. 
508, which, omitting the caption, reads as follows: 

“Members of the Coast Guard Reserve (temporary) 
have been enrolled according to the following classifi¬ 
cations : 

(a) For active full-time duty with pay and allow¬ 
ances at shore stations or on Coast Guard vessels. 

(b) For part-time or intermittent duty without pay 
and allowances other than for uniforms. 

(c) Pilots without pay and allowances other than for 
uniforms. 





15 


(d) Officers of Great Lakes vessels without pay and 
allowances other than for uniforms. 

(e) Coast Guard police without pay and allowances. 

(f) Civil Service employees of the Coast Guard With¬ 
out pay other than compensation of their civilian posi¬ 
tions. 

“The Acting Secretary of the Navy has advised the 
Commission that only those members of the Coast 
Guard Reserve (Temporary) falling in classification 
(a) above, should be considered as naval veterans 
discharge. 

“In view of the ruling of the Acting Secretary of 
the Navy, service in the Coast Guard Reserve (Tempo¬ 
rary) may be used as a basis for the granting of j vet¬ 
eran preference under the Veterans’ Preference Act of 
1944 only if such service was in classification (a), 
above, and other conditions necessary to the grafting 
of veteran preference are present. 

“The provisions of this circular are effective With 
respect to preference claims which have been grafted, 
to pending claims, and to future claims. 

“Questions concerning this circular may be ad¬ 
dressed to the Civil Service Representative assigned to 
the Agency’s Washington or field offices, or to the 
Examining and Personnel Utilization Division, Prefer¬ 
ence Sub-Unit, telephone extension 457 (Commissijon’s 
Central Office), or to the appropriate regional or branch 
regional office of the Commission. 

“By direction of the Commission: 

Very respectfully, 

L. A. Moyer, 

Executive Director and Chief Examiner.j” 

The erroneous instruction of April 4, 1944, conferred no 
vested rights in appellees under Sec. 18 of the Veterans’ 
Preference Act of 1944 (58 Stat. 391; U. S. C. Supp. V, Title 
5, Sec. 867), which reads as follows: 

“All Acts and parts of Acts inconsistent with the 
provisions hereof are hereby modified to conform here¬ 
with, and this Act shall not be construed to take atvay 
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from any preference eligible any rights heretofore 
granted to, or possessed by, him under any existing 
law, Executive order, civil service rule or regulation, 
of any department of the Government or officer 
thereof. * ’ 

While the Civil Service Commission had authority to 
promulgate rules for the administration of the Act (58 Stat. 
390; U. S. C. Supp. V, Title 5, Sec. 860), yet it could not by 
such rules go beyond the provisions of the Act and thus 
create a vested right. Manhattan General Equipment Co. 
v. Commissioner of Internal Revenue , 297 U. S. 129-134. 
Nor could such preference be extended by estoppel. Stern- 
feld v. United States, 32 F. (2nd) 789-790. Section 18, above 
quoted, was included in this legislation only to protect pre¬ 
vious preference to peace time veterans granted under 
former acts and executive orders. 


CONCLUSION. 


For the reasons stated herein, we respectfully submit 
that the judgment of the lower Court was erroneous and 
should be reversed. 


Of Counsel: 


Respectfully submitted, 

John Lewis Smith, 

729 Fifteenth Street, 

Washington, D. C. 

Joseph J. Malloy, 

Woodward Building, 

Washington, D. C. 

Counsel for the American Legion 
Amicus Curiae. 


Ralph B. Gregg, 

National Judge Advocate, 
The American Legion, 

777 North Meridian Street, 
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APPENDIX. 

Pertinent Portions of the Veterans’ Preference 
Act of June 27,1944. 

Ch. 287 (58 Stat. 387), U. S. C. Supp. V, Title 5, Sec. 851. 

An Act 

To give honorably discharged veterans, their 
widows, and the wives of disabled veterans, who 
themselves are not qualified, preference in employ¬ 
ment where Federal funds are disbursed. 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That this Act may be cited as the “Veterans’ 
Preference Act of 1944”. 

Sec. 2. In certification for appointment, in appointment, 
in reinstatement, in reemployment, and in retention! in 
civilian positions in all establishments, agencies, bureaus, 
administrations, projects, and departments of the Govern¬ 
ment, permanent or temporary, and in either (a) the classi¬ 
fied civil service; (b) the unclassified civil service; (c) ^nv 
temporary or emergency establishment, agency, bureau, ad¬ 
ministration, project, and departments created by Acts of 
Congress or Presidential Executive order; and (d) the 
civil service of the District of Columbia, preference sljiall 
be given to (1) those ex-servicemen and women who have 
served on active duty in any branch of the armed forces 
of the United States and have been separated therefrom 
under honorable conditions and who have established fhe 
present existence of a service-connected disability or Who 
are receiving compensation, disability retirement benefits, 
or pension bv reason of public laws administered by jthe 
Veterans’ Administration, the War Department or the Navy- 
Department; (2) the wives of such service-connected dis¬ 
abled ex-servicemen as have themselves been unable to 
qualify for any civil-service appointment; (3) the unmar¬ 
ried widows of deceased ex-servicemen who served on active 
duty in any branch of the armed forces of the United States 
during any war, or in any campaign or expedition (for 
which a campaign badge lias been authorized), and vj-ho 
were separated therefrom under honorable conditions; apid 
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(4) those ex-servicemen and women who have served on 
active duty in any branch of the armed forces of the United 
States, during any war, or in any campaign or expedition 
(for which a campaign badge lias been authorized), and 
have been separated therefrom under honorable conditions. 

# # # 

Sec. 4. In examinations where experience is an element 
of qualifications, time spent in the military or naval serv¬ 
ice of the United States shall be credited in a veteran’s 
rating where his or her actual employment in a similar 
vocation to that for which he or she is examined was inter¬ 
rupted by such military or naval service. In all examina¬ 
tions to determine the qualifications of a veteran applicant, 
credit shall be given for all valuable experience, including 
experience gained in religious, civic, welfare, service, and 
organizational activities, regardless of whether any com¬ 
pensation was received therefor. 

Sec. 5. In determining qualifications for examination, ap¬ 
pointment, promotion, retention, transfer, or reinstatement, 
with respect to preference eligibles, the Civil Service Com¬ 
mission or other examining agency shall waive requirements 
as to age, height, and weight, provided any such require¬ 
ment is not essential to the performance of the duties of 
the position for which examination is given. The Civil 
Service Commission or other examining agency, after given 
due consideration to the recommendation of any accredited 
physician, shall waive the physical requirements in the case 
of any veteran, provided such veteran is, in the opinion of 
the Civil Service Commission, or other examining agency 
physically able to discharge efficiently the duties of the 
position for which the examination is given. No minimum 
educational requirement will be prescribed in any civil serv¬ 
ice examination except for such scientific, technical, or 
professional positions the duties of which the Civil Service 
Commission decides cannot be performed by a person who 
does not have such education. The Commission shall make 
a part of its public records its reasons for such decision. 

# * # 

Sec. 8. When, in accordance with civil service laws and 
rules, a nominating or appointing officer shall request certi¬ 
fication of eligibles for appointment purposes, the Civil 
Service Commission shall certify, from the top of the appro- 
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priate register of eligibles, a number of names sufficient to 
permit the nominating or appointing officer to consider at 
least three names in connection with each vacancy. The 
nominating or appointing officer shall make selection] for 
eacii vacancy from not more than the highest three nhmes 
available for appointment on such certification, unles^ ob¬ 
jection shall be made, and sustained by the Commission, 
to one or more of the persons certified, for any proper]and 
adequate reason, as may be prescribed in the rules promul¬ 
gated by the Civil Service Commission: Provided , Tha^ an 
appointing officer who passes over a veteran eligible and 
selects a non-veteran shall file with the Civil Service Cjom- 
mission his reasons in writing for so doing, which shall 
become a part of the record of such veteran eligible, iand 
shall be made available upon request to the veteran oi^ his 
designated representative; the Civil Service Commission 
is directed to determine the sufficiency of such submitted 
1 easons and, if found insufficient, shall require such appcjint- 
ing officer to submit more detailed information in support 
thereof; the findings of the Civil Service Commissioii as 
to the sufficiency or insufficiency of such reasons shall bo 
transmitted to and considered by such appointing officer, 
and a copy thereof shall be sent to the veteran eligible or 
to his designated representative upon request therefor: 
Provided, further, That if, upon certification, reasons 
deemed sufficient by the Civil Service Commission for pass¬ 
ing over his name shall three times have been given by an 
appointing officer, certification of his name for appointment 
may thereafter be discontinued, prior notice of which shall 
be sent to the veteran eligible. Whenever in the Postal 
Service two or more substitutes are appointed on the same 
day, they shall be promoted to the regular force in orjler 
in which their names appeared on the Civil Service regisjter 
from which they were originally appointed, whenever there 
are substitutes of the required sex who are eligible 
will accept, unless such vacancies are filled by transfer or 
reinstatement. 

# # * 

Sec. 18. All Acts and parts of Acts inconsistent with ihe 
provisions hereof are hereby modified to conform herewith, 
and this Act shall not be construed to take away from ^ny 
preference eligible any rights heretofore granted to, or pos¬ 
sessed by, him under any existing law, Executive ordpr, 
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civil service rule or regulation, of any department of the 
Government or officer thereof. 

Pertinent Portions of Coast Guard Auxiliary and 
Reserve Act of 1941. 

(55 Stat. 9, 12) U. S. C., Supp. V, Title 14, Secs. 260, 307, 

as amended— 

U. S. C., Supp. V, Title 14: 

Sec. 307. The Commandant, with the approval of the 
Secretary of the Treasury or of the Secretary of the Navy, 
while the Coast Guard is operating as a part of the Navy, 
is hereby authorized to enroll as may prescribe, including 
but not limited to part time and intermittent active duty 
with or without pay, and without regard to age, members 
of the Auxiliary, such officers and members of the crew 
of any motorboat or yacht placed at the disposal of the 
Coast Guard, and such persons (including Government em¬ 
ployees without pay other than compensation of their civ¬ 
ilian positions) who by reason of their special training and 
experience are deemed by the Commandant to be qualified 
for such duty, as are citizens of the United States or of its 
Territories or possessions, including the Philippine Islands, 
to define their powers and duties, and to confer upon them, 
appropriate to their qualifications and experience, the same 
ranks, grades, and ratings as are provided for the personnel 
of the regular Coast Guard Reserve. When performing ac¬ 
tive duty with pay, as herein authorized, temporary mem¬ 
bers of the Reserve shall be entitled to receive the pay and 
allowances of their respective ranks, or ratings, as may be 
authorized for members of the regular Coast Guard Re¬ 
serve. (Feb. 19, 1941, cli. 8, Title II, Sec. 207, 55 Stat. 12, 
as amended June 6, 1942, cli. 385, Sec. 1 (4), 56 Stat. 329; 
Oct. 26, 1942, ch. 628, 56 Stat. 990; Nov. 23, 1942, ch. 639, 
Sec. 2 (5), 56 Stat. 1021.) 

Sec. 308. Members of the Reserve, other than temporary 
members as provided for in Section 307 hereof, shall re¬ 
ceive the same exemption from registration and liability 
for training and service as members of the Naval Reserve, 
and no member of the Reserve, other than temporary mem¬ 
bers thereof, shall be a member of any other naval or mili¬ 
tary organization except the Auxiliary or the Coast Guard 
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as provided for in Sections 314 and 315 of this sub-chaptjer: 
Provided, That temporary members of the Reserve who may 
be members of any other military reserve, if ordered to ac¬ 
tive duty therein, shall be forthwith released from all active 
duty with the Coast Guard, and their status as temporary 
members of the Reserve terminated. (Feb. 19, 1941, chi 
Title II, Sec. 208, 55 Stat. 12.) 

Sec. 309. All members of the Reserve when employed Ion 
active duty, or when employed in authorized travel toior 
from such duty, or while wearing a uniform prescribed for 
the Reserve, shall be subject to the laws, regulations, ajnd 
orders for the government of the Coast Guard: Provided, 
That disciplinary action for an offense committed whfle 
subject to the laws, regulations, and orders for the govern¬ 
ment of the Coast Guard shall not be barred by reason 
of release from duty of any person charged with the com¬ 
mission thereof: Provided further, That for the purpqse 
of carrying the provisions of this section into effect, mem¬ 
bers of the Reserve may be retained on or returned to 
a duty status without their consent, but not for a longer 
period of time than mav be required for disciplinary action. 
(Feb. 19, 1941, ch. 8, Title II, Sec. 209, 55 Stat. 12.) 

Sec. 311. Members of the Reserve, other than temporary 
members thereof, who suffer sickness, disease, disability, 
or death in line of duty shall be entitled to the same bene¬ 
fits as are or may hereafter be prescribed by law for mem¬ 
bers of the Naval Reserve who suffer sickness, disease, dis¬ 
ability, or death under similar conditions. (Feb. 19, 194J1, 
ch. 8,‘Title II, Sec. 211, 55 Stat. 12.) 

Sec. 312. (a) In case of physical injury or death result¬ 
ing from physical injury— 

(1) to any temporary member of the Reserve wh4n 
incurred after February 19, 1941, in line of duty as a 
member of the Reserve, while on active duty or en¬ 
gaged in authorized travel to or from such duty; or 

(2) to any member of the Auxiliary not on active 
duty as a member of the military or naval forces, whe|n 
incurred after February 19,1941, while on Coast Guai^d 
patrol pursuant to the request of competent Coast 
Guard autlioritv, and which would have been incurred 
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in line of duty in the active service had he been a mem¬ 
ber of the Reserve acting under competent orders; 

the provisions of Sections 751-791 and 793 of Title 5, sub¬ 
ject to the other subsections of this section, shall apply, 
and such sections shall be administered by the United States 
Employees ’ Compensation Commission (hereinafter called 
the Commission) in the same manner and to the same ex¬ 
tent as if such person were a civil employee of the United 
States and were injured while in the performance of his 
duty: Provided, That for benefit computation, regardless 
of pay or pay status, such person shall be deemed to have 
had monthly pay of $150. 

(b) This section shall not apply in any case coming with¬ 
in the purview of the Workmen’s Compensation Law of 
any State, Territory, or other jurisdiction because of a con¬ 
current employment status of such member; and where such 
member or dependent should be entitled to a benefit under 
this section and also to any concurrent benefit from the 
United States on account of the same disability or death, 
such member or dependent shall elect which benefit he 
shall receive. 

(e) Whenever a claim is filed with the Commission for 
benefits because of an alleged injury or death within the 
purview of this section, the Commission shall notify the 
Commandant and he or his designee shall investigate the 
facts surrounding such alleged injury and make certifica¬ 
tion with respect thereto, including certification as to such 
injured or deceased person’s membership in the Reserve 
or Auxiliarv and his military status, and whether the in- 
jury or death occurred in line of duty or while on Coast 
Guard patrol pursuant to request of competent Coast Guard 
authority. Such certifications shall not excuse the making 
of such reports as are required by Sections 751-791 and 793 
of Title 5. 

(d) Notice of injury and any claim for benefits on ac¬ 
count of disability or death within the purview of this sec¬ 
tion which occurred prior to September 30, 1944, may be 
received as timely filed, if filed within one year from Sep¬ 
tember 30, 1944. 

(e) In case of physical injury incurred, or sickness or 
disease contracted (1) by any temporary member of the 
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Reserve while performing active Coast Guard service or 
(2) by any member of the Auxiliary not a regular or tem¬ 
porary member of the Reserve, while performing active 
Coast Guard patrol service pursuant to request of com¬ 
petent Coast Guard authority, such person shall be en¬ 
titled to receive the same hospital treatment as is afforded 
members of the Regular Coast Guard. (Feb. 19, 1941, ^h. 
8, Title II, Sec. 212, 55 Stat. 12; Nov. 23, 1942, ch. 639, 
Sec. 2 (7), 56 Stat. 1021; Sept. 30, 1944, ch. 449, Sec. 1, 58 
Stat. 756.) 
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IN THE 

United States Court of Appeals 

District of Columbia. 

No. 9446. 

HARRY B. MITCHELL et als., Defendants-Appellants, 

V. I 

JACK W. COHEN, Plaintiff-Appellee. 

— 

No. 9447. | 

HARRY B. MITCHELL et als., Defendants-Appellants, 

v. 

HARRY W. HUBICKEY, Plaintiff-Appellee. j 

On Appeal from a Judgment of the District Court of the 
United States for the District of Columbia. 

BRIEF ON BEHALF OF JAMES A. MacEENZIE, 

AMICUS CURIAE. 

JURISDICTIONAL STATEMENT. ! 

This brief is filed on behalf of James A. MacKenzie, re¬ 

siding at 222 Newark Avenue, in the Township of Unipn, 
County of Union and State of New Jersey, who entered in]to 
a written contract, an enlistment * as a Class T (Teijn- 

* The entry into the service appears to be regarded as “ an enlistment ’ ’ sihce 
the oath of allegiance taken was the oath of allegiance “for enlisted men”. 
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porary) Reservist, in the United States Coast Guard Re¬ 
serve with the rating of Machinist’s Mate, 1/C on 7 Novem¬ 
ber 1942, being assigned service No. 6082-711 as required 
for enlisted personnel, on assignment to active duty by the 
terms of said contract and did thereupon and thereafter 
serve as a member of the Reserve under Orders from time 
to time made and directed by competent authority. On 1 
July 1945 he was ordered to unassigned status as a member 
of the Reserve and his active duty assignment suspended 
effective upon receipt of said Orders subject to further 
Orders to commence active duty if and when needed. On 
30 September 1945 a Certificate of Disenrollment was 
issued to him honorably separating him from service, he 
having served on active duty some two hundred eighteen 
(21S) days. His military service status is thus exactly the 
same as that of the appellees in the present appeal. He 
has applied to the Veterans’ Administration for a loan 
under the provisions of Title 38, U.S.C.A., Sec. 694, which, 
as will be seen hereinafter, is substantially similar in the 
subjects of its coverage to the statute involved upon this 
appeal, Title 5, U.S.C.A., Sec. 851. The loan was denied 
him by the Veterans’ Administration, upon the authority 
of a sub-classification by the Acting Commandant of the 
United States Coast Guard of temporary reservists, the 
effect of which would exclude from the benefits of the vet¬ 
erans’ loan provisions all temporary reservists other than 
those who served full time with military pay and allow¬ 
ances. Since that sub-classification is the same distinction 
sought to be supported by the appellants in the present case 
as a basis for allowance or disallowance of employment 
preferences under Title 5, supra, this amicus curiae is inter¬ 
ested in sustaining the position of the appellees upon this 
appeal. 

It is further apparent that the determination of this ap¬ 
peal will vitally affect all of the approximately 65,000 tem¬ 
porary Coast Guard reservists having the same status as 
respondents and amicus curiae, in the enjoyment of many 


of the statutory rights and privileges which, under Ipoth 
federal and state legislation, have been granted to persons 
who “served in the armed forces of the United Statjes” 
(or substantially similar language). 

STATEMENT OF THE CASE. 

The question involved is whether persons who enlisted 
(by enrollment contract) and served as temporary members 
of the United States Coast Guard Reserve under and pur¬ 
suant to the provisions of Title 14, U.S.C.A., Sec. 307 (55 
Stat. 12, adopted Feb. 19,1941, as amended by 56 Stat. 329, 
June 6, 1942, and supplementary sections), and were sub¬ 
sequently separated from such service by certificates of jlis- 
enrollinent at the conclusion of the need for their services, 
were “ex-servicemen who served on active duty in any 
branch of the armed forces of the United States # * * hud 
have been separated therefrom under honorable Con¬ 
ditions.” 

If this question is answered in the affirmative, appellees 
were properly held below to be entitled to federal Em¬ 
ployment preference under Title 5, U.S.C.A., Sec. 851, and 
the judgment below should be affirmed on this appeal. 

SUMMARY OF ARGUMENT. 

The United States Coast Guard Temporary Reserve is 
a “branch of the armed forces of the United States” within 
the meaning of the Federal Employment Preference Stat¬ 
ute, Title 5, U.S.C.A., Section 851. 

The service performed by the Appellees as members of 
the United States Coast Guard Temporary Reserve con¬ 
stitutes “active duty” within the meaning of the Federal 
Employment Preference Statute, Title 5, U.S.C.A., Sec¬ 
tion 851. 

The term “ex-servicemen and women” employed in jthe 
Federal Employment Preference Statute, Title 5, U.S.CiA., 
Section 851, is merely a convenient designation on the part 
of Congress to describe persons who have rendered service 
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on active duty in any branch of the armed forces of the 
United States. 

Since the Federal Employment Preference Statute is 
clear in its terms and manifests the intentions of Congress 
to include within its scope any and all persons who “served 
on active duty in the armed forces of the United States”, 
and since Appellees served on active duty in a branch of 
the armed forces of the United States, there is no basis 
for judicial interpretation of this Statute. 

ARGUMENT. 

Appellees Are Ex-Servicemen Who Have Served on Ac¬ 
tive Duty in the Armed Forces of the United States 
During World War II and Have Been Separated There¬ 
from Under Honorable Conditions. 

The statute in question upon this appeal, so far as herein 
material, provides that federal employment preferences 
shall be given to: 

“(4) Those ex-servicemen and women who have 
served on active duty in any branch of the armed 
forces of the United States, during any war, * * * and 
have been separated therefrom under honorable con¬ 
ditions.”* 

The determination of whether appellees are ex-serv¬ 
icemen who have served on active duty in any branch of 
the armed forces of the United States during the past war 
must be made solely on the basis of the statute providing 
for their enlistment or enrollment. 

Succinctly stated, appellees were temporary members 
of the Coast Guard Reserve, having enlisted (by enrollment 
contract) as such under a special enabling act of Congress 

* The Veterans’ Loan Provision of Title 38, U. S. C. A., See. 694, in which 
amicus curiae is interested, applies to: 

“(a) Any person who shall have served in the active military or naval 
service of the United States at any time on or after September 16, 1940, 
and prior to the termination of the present war, and who shall have been 
discharged or released therefrom under conditions other than dishonorable 
after active service of ninety days or more * * 



providing for such temporary service. The Coast Giiard 
Reserve is an integral part of the United States Cpast 
Guard and the Coast Guard is specifically constitutep bv 
statute a military service, constituting a branch of the }and 
and naval forces of the United States at all times, operating 
under the Treasury Department in times of peace and as 
a part of the Navy in time of war, or when the President 
so directs. The pertinent legislation, 14 U.S.C.A., See. 1, 
provides as follows: 

“ # * * The Coast Guard which shall be a military 
service and constitute a branch of the land and naval 
forces of the United States at all times and shall op¬ 
erate under the Treasury Department in time of peace 
and operate as a part of the Navy, subject to the orders 
of the Secretary of the Navy, in time of war or w^ien 
the President shall so direct.” 

On November 1,1941, the President of the United Stajtes, 

bv Executive Order No. 8929, ordered: 

* 

“That the Coast Guard shall from this date, until 
further orders, operate as a part of the Navy, subject 
to the orders of the Secretary of the Navy.” 14 
U.S.C.A. 1 (Note: 6 Fed. Reg. 5581). 

By enactment in 1941, Congress established the Umjted 
States Coast Guard Reserve for the stated purpose of pro¬ 
viding : 

“a trained force of officers and enlisted personnel 
which, added to the regular personnel of the Cpast 
Guard, will be adequate to enable that service to per¬ 
form such extraordinary duties as may be necessitated 
bv emergencv conditions.” 14 U.S.C.A., Sec. 301. 

Section 302 provides that: 

“The Reserve * * * shall be a component part of 'the 
Coast Guard * # *.” 

Section 304 provides: 

“The Reserve shall be a military organization ad¬ 
ministered by the Commandant, under the direction of 
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the Secretary of the Treasury, and the Commandant 
shall, with the approval of the Secretary of the Treas¬ 
ury and the concurrence of the Secretary of the Navy, 
prescribe such regulations as may be necessary to ef¬ 
fectuate the purposes of this sub-chapter.” (Italics 
supplied) 

Section 305 provides: 

“* * * Members of the Reserve while engaged on 
active duty shall be vested with the same power, au¬ 
thority, rights, and privileges as members of the reg¬ 
ular Coast Guard of similar ranks, grades, or ratings.” 

Provision for the temporary membership in the Coast 
Guard Reserve which was experienced by appellees herein 
is contained in Section 307, which, so far as here material, 
is as follows: 

“The Commandant, with the approval of the Secre¬ 
tary of the Treasury or of the Secretary of the Navy, 
while the Coast Guard is operating as a part of the 
Navy, is hereby authorized to enroll as temporary 
members of the Reserve, for duty under such condi¬ 
tions as he may prescribe, including but not limited to 
part-time and intermittent active duty with or without 
pay, and without regard to age, * * * such persons (in¬ 
cluding Government employees without pay other than 
the compensation of their civilian positions) who by 
reason of their special training and experience are 
deemed by the Commandant to be qualified for such 
duty, as are citizens of the United States or of its Ter¬ 
ritories or possessions, including the Philippine Islands, 
to define their powers and duties, and to confer upon 
them, appropriate to their qualifications and experi¬ 
ence, the same ranks, grades, and ratings as are pro¬ 
vided for the personnel of the regular Coast Guard 
Reserve.” 

Section 309 provides: 

“All members of the Reserve when employed on ac¬ 
tive duty, or when employed in authorized travel to or 
from such duty, or while wearing a uniform prescribed 
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for the Reserve, shall be subject to the laws, 
tions, and orders for the government of the 
Guard.” 

Pursuant to the foregoing enabling legislation, the Com¬ 
mandant of the United States Coast Guard promulgated 
regulations under which approximately 65,000 person^ be¬ 
came temporary members of the United States Coast Gpard 
Reserve during the course of the war, by far the larger 
number thereof undertaking part-time unpaid service. In¬ 
cluded among these part-time reservists were represented 
almost every type of service and duty and every degree of 
risk and hazard sustained and experienced by regular n|iem- 
bers of the United States Coast Guard. During‘the cdurse 
of the war 39 temporary members of the Coast Guardi Re¬ 
serve lost their lives while on duty, or on account of injury 
sustained while on duty,* and many others were injured in 
the performance of their duties. Typical of the hazards of 
service undertaken by many of the temporary reservists 
were the services performed by amicus curiae, a portion of 
whose period of service consisted of Ordnance work on 
Coast Guard Cutters, including armoring and unarmoring 
the charges, also the rockets and the plugging of maga¬ 
zines. See Brown v. Cain, 56 P. Supp. 56 (D.C.E.D. Pa. 
1944), dealing with the status of a temporary Coast Giiard 
reservist who was assigned to duty as a guard in a ship¬ 
yard, in the course of which he participated in the quejling 
of a riot involving bloodshed. 

While the enrollment contract of temporary reservists 
specified fixed maximum days or hours of service per Week 
or month, nevertheless, in actual practice they were fre¬ 
quently called upon to, and did, render service in excels of 
the periods thus specified. One type of contract provided 
that “the active duty required to be performed shall not 
exceed four days each month” while another 
tract provided that “the duty required to l 

* Committee report to Congress of H. R. 3704 (Senate Report 1093, Calendar 
No. 1109). 


type of |con- 
3 performed 



8 


shall not be less than one (1) day each week”, which latter 
type of contract would permit of unlimited or full-time duty. 
Amicus curiae frequently served around the clock for pe¬ 
riods of seven consecutive days. 

The official enrollment contract for temporary members 
of the Coast Guard Reserve makes it perfectly plain that 
members were regarded as undertaking “active duty”. 
The form (N. C. G. 2747) recites: 

“Subject: Enrollment in Coast Guard Reserve as 

temporary member thereof and assignment to active 

dutv.” 

% 

The enrollment or enlistment provides for a specified 
period, which, in the case of amicus curiae, was “duration 
of war”. There was no right to release on the part of any 
enlistee short of the full period enlisted for, although the 
Commandant may, in fact, have permitted release prior to 
the expiration of the period in particular cases. 

Paragraph 4 of the enrollment contract provides: 

“ While on active duty you are vested with all the 
rights, privileges, powers and duties of a regular mem¬ 
ber of the Coast Guard Reserve of the same rank or 
rating * * * and you are subject to all the laws and reg¬ 
ulations for the government of the Coast Guard and 
its reserve * * *.” (Italics supplied) 

Paragraph 5 of the contract provides: 

“Your duties while on active duty will be as fol¬ 
lows:” (Italics supplied) 

It is respectfully submitted that the plain and unam¬ 
biguous provisions of the Veterans’ Employment Prefer¬ 
ence Act inescapably bring appellees within its purview. 
There is utterly no basis for statutory construction. Ap¬ 
pellees did serve on active duty in a branch of the armed 
forces of the United States during the late war, all as speci¬ 
fied in Title 5, U.S.C.A., Sec. 851, and a denial of its applica¬ 
tion to them could be sustained only by judicial interpola- 
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tion of qualifications and exceptions not made in the legis¬ 
lation by Congress. Yet that is exactly what is contended 
for on behalf of appellants here. 

In Osaka Shosen Kaislia Line v. United States, 300 U.S. 
356, 57 S. Ct. 356, the fundamental rule of statutory Con¬ 
struction was stated as follows: 

“the object of all construction, whether of penal; or 
other statutes, is to ascertain the legislative intent.; 
and # * * ‘if the language be clear it is conclusive\j” 

In United States v. Hill, 248 U.S. 420, 424, 39 S. Ct. 143, 
it was stated: 

“The meaning of the act must be found in the lan¬ 
guage in which it is expressed, when, as here, there is 
no ambiguity in the terms of the law.” 

In Adams Express Co. v. Kentucky, 238 U.S. 190, 35 S|up. 
Ct. 824, 826, the rule was stated as follows: 

“It is elementary that the first resort, with a view 
to ascertaining the meaning of a statute, is to the l|an- 
guage used. If that is plain there is an end to con¬ 
struction, and the statute is to be taken to mean what 
it says.” 

| 

Applying the rule stated in the foregoing excerpts, t|wo 
United States District Courts have had no hesitation what¬ 
ever in determining that temporary members of the Unijted 
States Coast Guard Reserve, though on a part-time bains, 
were members of the armed forces of the United States. 
Brown v. Cain, 56 F. Supp. 56 (Dist. Ct., E.D. Pa., 1944); 
Petition of Delgado, 57 F. Supp. 460 (D.C. Cal., 1944). 

Because of the authorities just cited, appellants concede 
in their brief that appellees rendered active duty as 
members of the armed forces of the United States during 
the late war, but they attempt to evade the consequences! of 
that admission by seizing upon the reference to “ex-serv¬ 
icemen” in the statutory designation: 

i 

i 

i 

j 

I 


i 

i 
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“(4) Those ex-servicemen and women who have 
served on active duty in any branch of the armed forces 
of the United States * * V* etc. 

Their argument is that while appellees eoncededly 
served on active duty in the armed forces of the United 
States, they were not “ex-servicemen”. This contention 
is necessarily premised upon the hypothesis that Congress, 
in writing this provision of the Veterans’ Employment 
Preference Act, had in mind two categories of individuals 
who served on active duty in the armed forces of the United 
States, of which one category, “ex-servicemen” were in¬ 
tended to be given employment preference, while the other 
was not. 

We respectfully submit that there is not the slightest 
basis for construing the reference to “ex-servicemen” as 
being anything more than a generic reference, used for 
facility of legislative expression, in paraphrase of the op¬ 
erative description of the objects of the legislative bene¬ 
ficence, i. e., persons “who have served on active duty in 
any branch of the armed forces of the United States”, etc. 
This is the familiar doctrine of nose it vr a sociis. There is 
no indication whatever from the statutory section under 
consideration, or any of its related sections, that the legis¬ 
lature was intending, in Section 851, by the reference to 
“ex-servicemen”, to circumscribe or narrow down a larger 
class of persons “who have served on active duty in any 
branch of the armed forces of the United States”, to an 
intended sub-group within the group. The use of the 
phrase “ex-servicemen and women” was merely a con¬ 
venient designation of all of the persons who had rendered 
service on active duty in any branch of the armed forces of 
the United States, and were, therefore, “ex-servicemen”. 

There is, for example, no legitimate basis for contending 
that the beneficiaries of the employment preference legis¬ 
lation were intended by Congress to be a narrower class 
than those to whom the provisions of the veterans’ loan 
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statute are made available. Title 38, U. S. C. A., Sec. 694. 
The statutory language used in the latter case is: 

“ (a) Any person who shall have served in the active 
military or naval service of the United States at j any 
time on or after September 16, 1940, * * *.” (Italics 
supplied) 

Certainly it could not be contended that temporary mem¬ 
bers of the Coast Guard Reserve are not “persons”. Tfhey 
are thus plainly and unequivocally within the scope otf the 
loan provision and there is hardly any basis to contend (that 
the difference between the subject matter of employment 
preference and that of veterans’ loans is such that the desig¬ 
nation “ex-servicemen” in the employment preference leg¬ 
islation was intended by Congress to have a restrictive eon- 
sequence obviously not even arguable with respect to the 
language used in the loan statute. 

There thus being no legitimate inference which can prop¬ 
erly be drawn from the words “ex-servicemen” in the stat¬ 
ute here under construction, other than as a parenthetical 
preliminary reference to the persons in the armed forces 
of the United States, specified as the subjects of the legis¬ 
lation, and it being conceded by appellants that appellees 
did render active duty in the armed forces of the United 
States, the express statutory direction must necessarily 
foreclose any attempt to narrow the beneficiaries of the act 
by any exploration of what appellants deem was the unex¬ 
pressed intent of Congress in drafting this section. 

The very citation by appellants of various express statu¬ 
tory limitations upon the general rights and status of tem¬ 
porary members of the Coast Guard Reserve militates 
against the argument that an implied restriction upon spch 
rights and privileges should be read into Section 851. Tipis, 
appellants point out in their brief that temporary reservists 
are granted different rights and benefits in the event! of 
physical injury or death, while on active duty, than regular 
reservists (Title 14, U. S. C. A., Sec. 312); also, that t^m- 
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porary reservists were not exempted from registration and 
liability for service under the Selective Service Act (Title 
14, U. S. C. A., Sec. 308). But we submit that the specific 
limitation of rights and privileges of temporary reservists 
by Congress in these and other respects, requires the con¬ 
clusion that where Congress has not made a specific or par¬ 
ticular abridgement or modification of rights and privileges 
appertaining generally to members of the armed forces of 
the United States, no such abridgement, modification or 
qualification upon general legislative language should be 
effectuated via judicial interpolation. 

The extensive references in the brief of appellants to the 
legislative history attendant upon the adoption of the em¬ 
ployment preference legislation in nowise supports the po¬ 
sition here contended for by them. It is true that the 
Congressional debates and committee reports manifest a 
legislative policy that the great body of servicemen should 
be assisted in re-establishing the civilian status which the 
vast majority of them necessarily surrendered perforce 
of war service. That this was the motivation for the leg¬ 
islation is undeniable. But there is nothing in this premise 
which necessarily involves the conclusion that the unam¬ 
biguous and perfectly plain legislative comprehension of 
all former members of the armed services in the statute 
here under consideration, should be judicially rewritten so 
as to exclude such members of the armed forces as, by vir¬ 
tue of express legislative permission, were permitted to 
retain civilian pursuits to the extent not incompatible with 
the nature and extent of military service required of them 
by the statute and regulations. 

It is, incidentally, a misassumption on the part of appel¬ 
lants to state that the engagement in active duty by tem¬ 
porary reservists did not involve any impairment of their 
civilian life and occupation. Many of the temporaries ren¬ 
dered all-night service or served a 24-hour tour of duty 
of a nature which seriously handicapped, if it did not en¬ 
tirely prevent, the pursuit of normal daytime civilian ac- 
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tivities. In many cases, moreover, as was true of amicus 
curiae, they rendered full-time duty for limited periods of 
time, to an extent which absolutely prevented the pursuit 
of normal civilian activities simultaneously therewith, as 
evidenced by loss of income through denial of promotion, 
the direct result of the extended active duty participation 
in the service. The sacrifice of civilian status, opportuni¬ 
ties and activities by temporary reservists, while eerthinly 
not comparable with that rendered by regular members of 
the Coast Guard, was certainly not inconsiderable. 

In any event, as was pointed out by Judge Goodman of 
the act involved in the Delgado case, supra, the employment 
preference act here under consideration 

“establishes no prerequisites as to duration of service. 
Nor does it declare itself as to kind or character of 
service, except that it be honorable. A regular Cbast 
Guardsman, serving honorably for one day or one week 
is eligible * * (57 F. Supp. 460, p. 461) 

The duty of the Court being to construe the statut^ as 
written, and no ambiguity appearing in the legislative 
language which can possibly justify qualification or [ re¬ 
striction by judicial construction, it is submitted that tem¬ 
porary reservists in the Coast Guard are entitled to j the 
benefits granted by Title 5, U. S. C. A., Sec. 851, to all per¬ 
sons who served in the armed forces of the United States 
during the past war. 
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CONCLUSION. 

For the reasons hereinabove stated, it is respectfully sub¬ 
mitted that the judgment of the District Court should be 
affirmed. 
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